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Foreword

The Health and Safety in Employment Act 1992 is fundamental to the wellbeing of
New Zealanders.

It allocates responsibilities for safety and health in the workplace, and in doing so affects most
people — whether as employers, the self-employed, employees, volunteers, trainees, contractors,
principals, people who control places of work, or those who sell or supply plant.

Duties also extend through regulations to those who control workplaces, or design, manufacture
or supply plant or equipment.

This guide provides some detail on how the legislation works, and what it means for people. It is
for you if you are an employer, manager, union representative, human resource specialist or
anyone else who needs to know how the law applies in a place of work.

This “Blue Guide”, as it has become known, was originally produced in printed form in 2000. It
summarised a growing body of case law and the "bedding in" of the law in New Zealand
workplaces since the legislation was first enacted in April 1993. It is now published in its current
electronic form.

Since the first edition, the Government has completed a comprehensive review of the Act and
passed the Health and Safety in Employment Amendment Act 2002. These extensive
amendments are summarised in this new edition, with cross references to fact sheets outlining
various aspects of the amendment as appropriate.

The amendment Act came into force on 5 May 2003. It has not affected the essential scheme of
the Act, or this guide, but has provided, in particular, new means of increasing employee
involvement, alternative enforcement mechanisms, and addressed some other issues concerning
the Act’s coverage. As the new provisions themselves “bed in” in New Zealand workplaces,
additional information will be added to this guide.

In the meantime, users of this guide are also encouraged to make themselves familiar with the
www.workinfo.govt.nz website.

Bob Hill

General Manager

Occupational Safety and Health Service
July 2003
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Part 1: Introduction

This part sets out the objects of the legislation and the principles on which it is based. It also
provides some background on the origins of health and safety legislation in New Zealand, and
describes the coverage of the law and how it works.

1.1 About this guide

This booklet is a general guide to the legislation only. It does not describe solutions or
approaches for particular industries or hazards — information on which may be found in
industry-specific regulations, codes of practice, or guidelines.

Following this introductory part, the guide is arranged according to the responsibilities given to
different people in the workplace, i.e.:

* Employers (part 2);
* Employees (part 3); and

*  Others — the self-employed, people who control places of work, and principals to contracts
(part 4).

» Part 5 describes what needs to happen in the event of accidents or the occurrence of serious
harm in a place of work.

e Part 6 describes how the Act is administered and enforced.

* Definitions of key terms in the legislation are included as an appendix.

Examples

Examples accompany the descriptive text throughout this guide. Most have been taken from the
New Zealand case law, with the names changed and the facts simplified to illustrate particular
points. The examples should therefore not be taken as a description of any actual case.

The advice in this guide

This guide outlines the main features of the Health and Safety in Employment Act 1992, but
should not be used as a substitute for the Act itself.

The Department of Labour’s Occupational Safety and Health Service, in providing advice on the
administration of the Health and Safety in Employment Act 1992, is not to be taken as defining
or providing a definitive interpretation of the relevant parts, sections or subsections of the Act.
Ultimately, questions of interpretation in a particular case will always be a matter for the Courts
to decide. Therefore, any advice given is intended as a guide and you are advised to carefully
consider the express provisions of the Act itself.

1.2 Why have health and safety legislation?

The need to regulate for workplace health and safety was first recognised in Western countries in
the late 19th century, and New Zealand governments have actively promoted health and safety
legislation for more than a century. It began in the 1890s with factories legislation, and
progressively legislation was introduced to regulate other hazardous industries, such as mining
and quarrying, and construction.
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The law tended to be enforced by inspectors with statutory powers. It also tended to be
prescriptive, and narrowly focused on particular industries or processes. So, for example, when
women and girls employed in match factories showed a danger of phosphorous poisoning,
regulations were passed to specifically control that hazard, and inspectors would strictly enforce
the law.

Similarly, when a scaffold collapsed, or a mine exploded, or numbers of farmers were crushed
by tractors without safety frames rolling on them, public concern would be followed by new
laws to deal with the revealed risk, and the list of statutes would grow.

This rather haphazard approach was followed throughout the world, until the 1970s, when
governments began to review health and safety legislation from first principles. In the United
Kingdom, this revision process saw a major royal commission led by Lord Robens, and
publication of the landmark "Robens Report" in 1972. The report recommended the introduction
of a single piece of legislation which applied consistent policies and enforcement procedures
across the range of industries. It was implemented, and its approach has since been adopted by
numerous Commonwealth countries.

In the late 1980s New Zealand began a comprehensive review of the raft of health and safety
laws then in place, and the review culminated in the Health and Safety in Employment Act 1992.
The new legislation implemented the major principles of the Robens report, while placing
additional emphasis on the need for employers to manage hazards in the workplace.

What was new about the Health and Safety in Employment Act?

The Health and Safety in Employment Act 1992 adopted a new legislative approach for
promoting health and safety management in places of work — its focus is on the prevention of
harm arising out of work activities.

It repealed much of the earlier industry-specific legislation, and replaced it with a single Act
providing comprehensive coverage of places of work — whether in the state or private sector.

The Act also treats similar hazards with similar procedures, whatever the place of work.

Primary responsibility is placed on the employer, who has a general duty to provide a safe and
healthy work environment.

There are other specific duties, including a requirement for employers to identify and actively
manage hazards in the workplace. To do this, it sets out a hierarchy of action where employers
must follow a process of identification, elimination and isolation. If a hazard cannot be
eliminated or isolated, the effects of the hazard must be minimised.

Regulations provide minimum standards for particular high-hazard industries and work practices.
Guidelines developed by, or in consultation with, industry also outline good practice. Some
guidelines may be approved by the Minister of Labour as "approved codes of practice" providing
an accepted means of complying with the Act.

What legislation changed?

A number of previous Acts and regulations were repealed in whole or in part on 1 April 1993.
These are listed in detail in schedules to the Act.

The provisions in these Acts were either incorporated into the Act or promulgated as regulations
made under the new Act. The major Acts affected were the:

e Agricultural Workers Act 1977
e Boilers, Lifts and Cranes Act 1950
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* Bush Workers Act 1945

* Coal Mines Act 1979

e Construction Act 1959

e Factories and Commercial Premises Act 1981
* Geothermal Energy Act 1953

* Health Act 1956 (occupational health provisions only)
e Machinery Act 1950

e Mining Act 1971

e Petroleum Act 1937

* Quarries and Tunnels Act 1982

e Shearers’ Act 1962

The Health and Safety in Employment Amendment Act 2002 further extended coverage to the
transport sector by repealing sections of the:

* Maritime Transport Act 1994; and
* Transport Services Licensing Act 1989.

1.3 What the Act sets out to do

The Health and Safety in Employment Act’s object is to promote the prevention of harm to all
persons at work and other persons in, or in the vicinity of, a place of work.

Section 5 of the Act sets out the object, and lists various means contained in the Act to achieve it,
including by:

* Promoting excellence in health and safety management, in particular through being
systematic;

* Defining hazards and harm in a comprehensive way so that all hazards and harm are
covered, including harm caused by work-related stress and hazardous behaviour caused by
certain temporary conditions.

* Imposing duties to ensure that people are not harmed as a result of work activities; and

» Setting requirements that relate to the taking of all practicable steps to ensure health and
safety, and are flexible to cover different circumstances;

* Encouraging the health and safety of volunteers;

* Requiring employee participation in the improvement of health and safety and encouraging
good faith co-operation in places of work;

* Providing a range of enforcement methods in response to failure to comply with the Act.

1.4 Coverage is broad

The Act imposes duties on a wide range of working relationships in nearly all places of work.
This guide describes duties as set out in the Act and affecting different parties in the workplace:
*  Employers;

* Persons who control places of work;
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* Persons who sell or supply plant for use in places of work;
* Self-employed people;

* Principals to contracts;

* Employees;

e Volunteers; and

* People receiving on-the-job training or gaining work experience.

Overlapping duties

Frequently a person will have duties under more than one section of the Act. For example, an
employer may have duties:

* To employees (sections 6-14, 19A-19I);

* In relation to volunteers, or people receiving on-the-job training or work experience
(sections 3C-3F);

» To ensure that the action or inaction of employees does not endanger the public (section 15);
* Asaperson who controls a place of work (section 16);

* Asa principal to a contract (section 18);

* Asaperson who sells or supplies plant for use in a place of work (section 18A);

* In the event of accident, injury or illness (sections 25 and 26); and/or

* To comply with notices, sampling or other requirements of health and safety inspectors
and/or departmental medical practitioners (sections 31, 33, 35, 37, 39-45).

Similarly, an employee has duties:
* Not to endanger themselves or others (section 19);
* Not to interfere with an accident scene (section 26); and/or

* To comply with notices, sampling or other requirements of health and safety inspectors
and/or departmental medical practitioners (sections 31, 35, 37, 39-45).

An employee who has management or supervisory responsibilities may be authorised to
represent the interests of the employer or make statements on the employer’s behalf. They also
have the duties of an employee in respect of their own conduct.

A self-employed person has similar responsibilities to an employee, and may also have duties:
* Asa person who controls a place of work (section 16);

* Asaprincipal to a contract (section 18);

* As aperson who sells or supplies plant for use in a place of work (section 18A);

* In relation to volunteers, or people receiving on the job training or work experience (sections
3C-3F); or

* In the event of accident, injury or illness (sections 25 and 26).

Officers, directors or agents of a body corporate have duties. Where their actions or decisions
lead to breaches of the Act by the company or other body corporate, they may be charged,
whether or not the body corporate is prosecuted (section 56).
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A duty may apply to more than one person at a time

Where the Act imposes a duty on one person in a particular set of circumstances, it may apply to
another person at the same time, whether in the same or a different capacity. This means more
than one person may be held liable for a particular breach of the Act, or the same person may be
held liable under more than one section.

State employees are included

The Act applies to local and central government agencies including departments, Crown-owned
entities, or state-owned enterprises. Chief executive officers of government agencies are
responsible for ensuring that the state meets its obligations as an employer under the Act. There
are, however, some exemptions in relation to the defence forces, and some aspects of emergency
services.

Other legislation is not affected

Other legislation may impact on health and safety in the workplace, even though it is not
primarily concerned with the issue — examples are the Gas Act 1992, the Building Act 1991,
and the Electricity Act 1992. In these cases there may be some overlap with the Health and
Safety in Employment Act.

The general principle is that, where two pieces of legislation apply to any given situation, an
employer or any other person affected needs to follow both. In effect, meeting the requirements
of the other legislation will usually mean that the requirements of the Health and Safety in
Employment Act are being met in relation to the particular hazards covered.

Where appropriate, formal agreements have been reached between administering departments to
clarify roles and responsibilities.

Where the gravity of a particular offence justifies it, criminal charges under the Crimes Act may
take precedence.
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Application of individual sections

The following table sets out in graphic form who is "caught" by the individual sections of the

Act.
Table 1: Duties of the Act

Section /duty

Er

Se

Ee

Pr

Oo

Dm

Ss

3C Enforceable duty to volunteers

3D Duty to volunteers (non-enforceable)

3E Duty to trainees, those gaining work experience

6 General duty

7-10 Hazard management

11,12 Information

13 Training and supervision

15 Duty to non-employees

16 Control of places of work

17 Self-employed’s duty

18 Principal’s duty

18A Duty of persons selling or supplying plant for use
in place of work

19 Employee’s duty

19A-191 Employee participation

20 Compliance with ACOPs

21 Compliance with regulations

25 Recording/notifying accidents

26 Non-interference after accident

31-35 Access by inspectors/ DMPs

37 Suspension of employee by DMP

39-46 Prohibition/improvement notices

47-48 Assistance to inspectors

49-50 Offences against the Act

51 Harm caused preventing harm

56 Offences by directors/agents

Er = Employer

Se = Self-employed

Ee = Employee

Pr = Principal

Oo = Owner/operator

Dm = Designers, manufacturers, of plant, equipment
Ss = Sellers and suppliers of plant
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Definition of "place of work"
A place of work is defined very broadly in the Act.

It is any place (including part of a building, structure or vehicle) where any person is to work, is
working for the time being, or customarily works for gain or reward.

In relation to an employee, it includes a place, or part of a place under the control of the
employer, where an employee:

* Comes or may come to eat, rest or get first-aid or pay;

* Comes or may come as part of their duties, to report in or out, get instructions, or deliver
goods or vehicles; or

* May or must pass through to reach a place of work.

A person is in a place of work whenever and wherever the person performs work. A place of
work may itself move (e.g. as a ship or vehicle), or an employee may move through a place of
work (e.g. as a postal delivery person).

Vehicles, ships and aircraft are included in the definition of “place of work”, and mobile
workers are covered by the Act, regardless of whether they are working from or in a vehicle.
[refer to the fact sheet, Mobile workers]

Domestic accommodation provided for employees is not considered a place of work.

The definition of place of work from the legislation is reproduced at the back of this guide.

Coverage in particular situations

Defence forces are excluded from some of the provisions relating to employee participation, an
employee’s right to refuse work that may cause serious harm, the inspection of high-security
defence areas, and the investigation of accidents, as they have their own systems and
requirements under the Armed Forces Discipline Act 1971.

Householders who hire people either as contractors or as employees — solely to work on or
in their home — do not have any responsibilities under the Act. For example, if you employ a
cleaner for your home, you do not have the duties of an employer under the Act. Similarly, if you
hire a plumber to fix a blocked drain in your house, you will not be liable as a principal under the
Act.

Aircraft

The Act applies to any person employed or engaged to work on board an aircraft, and to the
person who employs or engages them (section 3A(1).

The aircraft is a place of work when it is:

* Operating on a flight beginning and ending in New Zealand (but not as part of a flight
beginning and ending outside New Zealand); or

* Operating outside New Zealand, and the person is engaged under an employment agreement
or contract for services governed by New Zealand law (this includes a flight operating in
New Zealand that began or ended outside New Zealand).

(section 3A (2))

Section 16 of the Act does not apply to an aircraft while it is taking off, flying or landing (section
3A (4)).
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Ships

The Act applies to any person employed or engaged to work on board a ship, and to the person
who employs or engages them, where the person is employed or engaged under an employment
agreement or contract for services governed by New Zealand law.

The work may be on:

* A New Zealand ship (as defined by the Ship Registration Act 1992); or

* A foreign ship carrying coast cargo while on demise charter to a New Zealand-based
operator; or

* A foreign ship carrying out petroleum operations in New Zealand continental waters.
In the above situations the ship is a place of work.
(section 3B(1)).

Where the Act applies in relation to a New Zealand ship it does so whether or not it is operating
in New Zealand waters.

Section 16 of the Act does not apply to a ship while it is at sea (section 3B (3)).

Volunteers are covered by the Act [refer to 2.7, Volunteers, or the fact sheet]

Examples:

John works delivering automobile spare parts from a van owned by his employer,
Quick Bits.

In terms of the Act, John has the duties of an employee — he has to look after himself and
other people in his proximity.

Quick Bits have the duties of an employer in relation to John. They are responsible for his
place of work — their depot, maintenance of the vehicle, and John’s systems of work, but
are unlikely to have any control over the streets, buildings or sites where the goods were
to be delivered. In the latter case other employees, employers, and people in control of
places of work have duties towards John.

Quick Bits are also responsible for any harm John does to others as a result of unsafe
systems of work, equipment, etc.

Jill is a working mother who works three mornings a week in Ann’s Plant Shop. At this
time she is an employee in terms of the Act.

In between times, Jill works from home as a telemarketer for two merchandise companies.
Because she is employed as an independent contractor at this time, she has the duties of
a self-employed person, and her home is her place of work in terms of the Act.

Every third week Jill works as a volunteer delivering “meals on wheels”. As a volunteer,
her health and safety is covered by the Act as though she were an employee.

Rangi manages a back country sheep station for a family trust, of which he is a trustee. A
shepherd, Jock, and two other farm employees, Bert and Chloe, live in two houses just
behind the homestead on the farm. The houses themselves are not considered to be
places of work in terms of the Act. Rangi, as trustee, is the employer of Jock, Bert and
Chloe, and they are employees in terms of the Act.

Every year a shearing contractor, Lucy, brings her employees to work in the woolshed.
Rangi is responsible for the duties of the principal to the contract. He is also responsible
for the woolshed as a person who controls a place of work.
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Sometimes trout fishers, mountain climbers, or whitewater rafters visit the property. When
they have permission to be there, Rangi has the duties of a person who controls a place
of work in relation to visitors.

Naomi is employed as a geologist for Mountaincorp, a Crown research institute. Her
fieldwork takes her into the countryside, including Rangi’s farm.

Mountaincorp has duties to Naomi as her employer, and to the public for her activities. It
also has duties as a "person who controls a place of work" in relation to Naomi’s
equipment and her activities if, for example, she digs a large hole and leaves it uncovered.

Naomi has the duties of an employee.

If Rangi has given Mountaincorp or Naomi permission to work on the farm, he has a duty
to Naomi as a person who controls a place of work.

Muriel engages Kapi to replace the tile roof on her home. He hires a tile hoist from Hire
Co so that he can do the job on his own.

Muriel is not liable under the Act, because it is residential work.

However, it is Kapi’s place of work, and he has duties as a person who controls a place of
work and as a self-employed person.

Hire Co, in providing the equipment, also have the duties of a person who sells or supplies
plant for use in a place of work.

1.5 "All practicable steps"

Many of the duties in the Health and Safety in Employment Act are qualified by the words "take
all practicable steps".

This phrase applies to the general duties that must be carried out by employers, employees, self-
employed people, people who control places of work, and "principals", who are people who
engage contractors to carry out work for them.

The Act specifies that a person is required to take those steps only in respect of circumstances
that the person knows or ought reasonably to know about.

Where the circumstances are known, or ought reasonably to be known about, the dutyholder is
required to take all steps that are reasonably practicable. A step is practicable if it is possible or
capable of being done. Whether a step is also reasonable takes into account:

* The nature and severity of any injury or harm that may occur;
* The degree of risk or probability of injury or harm occurring;

* How much is known about the hazard and the ways of eliminating, isolating or minimising
the hazard; and

* The availability and cost of safeguards.

The degree of risk and severity of potential injury or harm must be balanced against the cost and
feasibility of the safeguard. The cost of providing safeguards has to be measured against the
consequences of failing to do so. It is not simply a measure of whether the person can afford to
provide the necessary safeguards. Where there is a risk of serious, or frequent injury or harm, a
greater cost in the provision of safeguards may be reasonable.

Any judgement of whether a safeguard was "reasonably practicable" is to be made taking
common practice and knowledge throughout the industry into account.
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A claim by an individual person that he or she did not know what to do about a hazard would not
be successful if the hazard was widely known to others in the industry and safeguards were in
place, or if they chose not to use the current body of knowledge about the hazard.

The courts have referred to the current, "up-to-date" body of knowledge that is available to
people. Failure to be familiar with this knowledge, or to follow it, is failing to take all practicable
steps.

The concept of "reasonableness" is based on the legal principle of the hypothetical "reasonable
person" and the way that he or she might behave in a particular situation. It is based on the
values of society of the day and, in the end, will involve a value judgement.

The overall test is what would a reasonable and prudent person do in all the circumstances. There
are no firm guidelines. The question of what is reasonably practicable is always a matter of fact
and degree in each situation.

[Refer also to the fact sheet, Taking all practicable steps]

An example of a practicable step

A Crown health enterprise, Hokonui Health pleaded guilty to a charge under section 6 of
the Act after two nurses, Dianne and Damion, were affected by exposure to
glutaraldehyde, a chemical used widely in the healthcare industry to disinfect medical
instruments.

Dianne and Damion suffered severe headaches and respiratory irritation, and were
exposed while performing their duties in the sluice rooms attached to the hospital’s four
operating theatres. Used theatre equipment was placed in large open containers filled with
2% glutaraldehyde solution. Nurses and other staff working in the sluice rooms were
exposed to glutaraldehyde fumes. There was no ventilation system.

The problem occurred in an old part of the hospital due for replacement. Closure of the
operating theatres even temporarily was not practicable, leaving the hospital two options:
installing ventilation (estimated to cost up to $250,000) or replacing glutaraldehyde with an
alternative chemical. The latter course was eventually adopted. Hospital authorities had
recognised the problem posed by glutaraldehyde as far as providing respirators, gloves
and aprons for the nurses to wear. However, the respirators were regarded as
uncomfortable to wear for any length of time.

In summing up what was expected of Hokonui Health, the judge recognised the restraints
of health budget requirements. However, he agreed that closing down the area where the
fumes were affecting workers until the fumes were taken away, or providing some other
disinfectant system were reasonably practicable steps available to the hospital that should
have been taken.

1.6 How the Act sets more detailed standards

The Health and Safety in Employment Act sets out duties which are in turn supplemented by
regulations, approved codes of practice, and guidelines developed by, or in conjunction with,
the Occupational Safety and Health Service.

Regulations made under the Act describe some of the requirements which apply to specific
work situations. Like the Act, regulations are enforceable, and breaches may result in
prosecution and fines.

Approved codes of practice are guidelines which have been approved by the Minister of
Labour under the Act. Their requirements are not mandatory or enforceable as such, but their
observance is accepted in Court as evidence of good practice.
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Guidelines developed by, or in conjunction with, the Occupational Safety and Health Service
may not have undergone a formal approval process, but are nevertheless an important source of
guidance for employers and others on how to meet the Act’s requirements.

Where appropriate, New Zealand or other Standards may be cited in approved codes of practice
or guidelines.

Sources of health and safety information

The following sources of guidance are arranged as a hierarchy according to the degree of strict
compliance that the courts require.

Health and Safety in
Employment Act 1992
Strictly Applied

Regulations made under the Act
Strictly applied without evidence of an
alternative practice being as effective

Approved codes of practice
Applied by the courts as evidence of good practice

Standards OSH Guidelines Industry Manufacturers'
publications, and information,
best practice MSDSs, manuals,
documents etc.

May be accepted by the courts as evidence of good practice

Working with regulations
Regulations are made under the Act:

* To set minimum standards for the management of particular hazards where alternative
control measures are not always effective;

* To deal with administrative matters provided for in the Act (such as appointment of
inspectors); and

* To elaborate on some general duties in the Act.

Where a regulation exists, its requirements are mandatory. However, while regulations must be
complied with, the overriding responsibility is to comply with the duties set out in the Act, and
there may be instances where this involves taking further steps than meeting the regulations.

The Health and Safety in Employment Regulations 1995, applying to all workplaces, have been
made under the Act. They cover:

* Facilities required for the safety and health of employees;

* Precautions to be taken with some particular hazards;
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* Notification of hazardous construction and forestry work;

* Certificates of competence for some kinds of work; and

* Young people in hazardous places of work; and agricultural workers’ accommodation.
In addition, regulations on the following particular matters have been made under the Act:
* Pressure equipment, cranes, and passenger ropeways;

e Asbestos;

*  Mining;

* Petroleum exploration and extraction; and

* Pipelines.

Regulations passed on the following subjects were passed under earlier legislation and have been
retained:

e Abrasive blasting;

¢ Amusement devices;

* Electroplating;

e First aid;

* Geothermal energy;

* Lead processes;

e Noxious substances; and

* Spraycoating.

Some regulations have also been made for administrative purposes. These cover:
* The appointment of inspectors, and forms for accident registers and reports; and
* The setting of a levy to fund the administration of the Act.

For more information, see 6.4, Regulations and approved codes of practice.

Working with approved codes of practice

The Act allows for the development and approval of statements of preferred work practice,
known as "approved codes of practice". These are recommended means of compliance with
provisions of the Act, and may include procedures which could be taken into account when
deciding on the practicable steps to be taken. They are the result of consultation between the
Occupational Safety and Health Service of the Department of Labour and affected industry
members.

A code of practice applies to anyone who has a duty of care in the circumstances described in the
code. This may include employers, employees, the self-employed, principals to contracts, owners
of buildings or plant, and so on.

An approved code does not necessarily contain the only acceptable ways of achieving the
standard required by the Act. But, in most cases, compliance would meet the requirements of the
Act, in relation to the subject matter of the code.

It does not have the same legal force as a regulation, and failure to comply with a code of
practice is not, of itself, an offence. However, observance of a relevant code of practice may be
considered as evidence of good practice in a court.
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As with regulations, codes of practice may not cover all hazards which may arise around a
particular hazard or process in a workplace.

At the date of publication, codes have been approved under the Act for the following hazards or
processes:

* Arboriculture

* Boilers — design, safe operation, maintenance and servicing of

* (Cranes — design, manufacture, supply, safe operation, maintenance and inspection of cranes
e Demolition

* Excavation and shafts for foundations

* Dairy industry spray drying plant — prevention, detection and control of fire and explosion
» Forest operations

» Forklifts — training operators and instructors of powered industrial lift trucks

* Helicopter logging

» Isocyanates — safe use of

* Maintenance of trees around power lines

* Management of substances hazardous to health (MOSHH) in the place of work
* Managing hazards to prevent major industrial accidents

* Noise in the workplace — management of

e Operator protective structures on self-propelled mobile mechanical plant

e Paint, printing inks and resins — manufacture of

» Passenger ropeways

* Photoengraving and lithographic processes

* Powder-actuated hand-held fastening tools

* Power-operated elevating work platforms

* Pre-cast concrete — safe handling, transportation and erection of

* Pressure equipment (excluding boilers)

* Rigging — load-lifting

e Tree work

* Roll over protective structures on tractors in agricultural operations

e Scaffolding

e Sulphur fires and explosions

* Timber preservatives and antisapstain chemicals

* Visual display units in the place of work.
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Examples of health and safety information

Joe and Pete are in business together. Joe is a panelbeater, while Pete is a spraypainter.
They trade from their workshop as J&P Panel and Paint Ltd. They employ Tim full-time
to help out, and two mornings a week Julie comes in to help with the paper work.

The Act applies generally to the whole team and workplace. To find out what they need to
do to meet the Act’s requirements, J &P Panel and Paint refer to various other documents.

Firstly, Pete observes the Spraypainting Regulations, which set minimum ventilation
and other requirements that must be observed. When he uses isocyanate-based paints —
which present special health risks — the Approved Code of Practice for the Safe Use
of Isocyanates sets a standard of good practice. He keeps a copy of these documents on
the premises.

The Approved Code of Practice for the Management of Substances Hazardous to
Health sets out good practice for storing and using the range of paints, solvents and
substances in the business generally. Noise is another workplace hazard, and reference
is made to the Approved Code of Practice for the Management of Noise in the
Workplace.

In setting up and maintaining their workshop facilities, reference was made to the
Guidelines for the Provision of Facilities and General Safety and Health in
Commercial and Industrial Premises.

Julie uses a computer for her work, and the workstation is set up in accordance with the
Approved Code of Practice for the Safe Use of Visual Display Units.

Although they don’t have copies of these documents, Joe and Pete have been made
familiar with their contents through a trade association and contact with a health and
safety inspector.

Lester is a logger who works for EZ Logging Contractors Ltd, which is owned and
operated by Leon. Most of the company’s work is under contracts to Radiata
Corporation, forest owners. Each of the parties has obligations under the Act.

Lester fulfils his duties as an employee by following the safe logging practices set out in
the Approved Code of Practice for Safety and Health in Forest Operations. He keeps
a copy in the work truck. He knows the little book as "the bushman’s bible".

Leon uses the code as a manual of good practice, and keeps a copy in his ute. He also
refers to a copy of the Guidelines for the Provision of Facilities and General Safety
and Health in Forestry Work. He is also familiar with the notification requirement for
forestry work from the general Health and Safety in Employment Regulations 1995,
which are reproduced in the guidelines.

The managers and overseers of Radiata Corporation are familiar with the Act itself, the
regulations, and its obligations as principal to contractors, as employers of its own crews,
and as forest owners.

They make reference to the approved code and the Forestry Guidelines regularly and
ensure that their own employees, and contractors, observe the standards they set.

1.7 The difference between the Act and the common law

The law described in this guide is called statute law. Statute law is passed by Parliament and
includes Acts and their supporting regulations. Statute law is enforceable, and breaches may
result in prosecution by a state agency, or officials such as health and safety inspectors.
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There is another body of law called common law, which has developed as a result of civil
actions. This occurs when a person believes that he or she has been wronged by another party
and takes that party to court, seeking justice. In other countries this means that people may use
the courts to sue for damages where another person, perhaps their employer, has caused them
personal injury or other harm through their actions or inaction. Often these cases are based on a
claim of "negligence" on the part of the defendant, who has wronged the aggrieved person by
failing to following a duty of care. Generally, harm needs to occur before the case for damages
can be made out.

Usually the court case or claim for damages comes some time after an accident, incident or
illness. It is a civil matter between the parties concerned and the state is not involved.

In New Zealand such actions seeking damages for personal injury are mostly excluded by
accident compensation legislation. This arises out of the "no-fault" system of accident
compensation introduced by statute in 1974.

On the other hand, as statute law, the Health and Safety in Employment Act describes behaviour
required of people who affect safety and health at work. Its emphasis is on the prevention of
harm, rather than settlement for damages after the harm is done. To do this, the Act imposes a
similar duty of care to that of the common law to protect people at work from hazards and
maintain safe and healthy workplaces.

Similarly, employees have a right to participate in the management of their health and safety at
work, and are required to co-operate with employers in safety and health matters, so that
employers are able to meet their responsibilities.

Health as well as safety

The Health and Safety in Employment Act is concerned with preventing all forms of harm that
may arise from work activities.

The Act (section 2) defines “healthy” as unharmed. It also defines “harm” as “illness, injury or
both, and includes physical or mental harm cause by work-related stress”. This means that in
providing an environment where employees are not exposed to hazards, employers must consider
the traditional concepts of “health” as well as “safety”.

“Safety” traditionally concerned a range of physical safety issues such as falls, strains, being hit
by objects and electric shock.

"Healthy" is a broader concept. It includes avoiding work-related injuries and diseases, such as
industrial deafness, dermatitis, occupational overuse syndrome, asbestosis, and occupational
cancers. It may also include more general health problems, such as heart disease, high blood
pressure and stress, where the work environment and procedures can be shown to be contributing
factors.

The two concepts are combined for the purposes of the legislation, and the traditional distinction
between “health” and “safety” is much less relevant than the Act’s emphasis on the avoidance of
harm through managing hazards.

Towards this, the Act simply defines “safe” as not exposed to hazards.
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Part 2: Duties of employers

This part of the guide describes the duties of employers set out in part I of the Act, which
contains preventative duties. That part also includes a general duty of care, set out in section 6.

There are other duties for employers set out under part 2A, Employee participation, and part IV,
General provisions (relating to such matters as what to do after an accident, and inspections or
notices issued by health and safety inspectors or departmental medical practitioners). Employers
should refer to parts 4, 5 and 6 of this guide for information on their duties and responsibilities in
these areas.

2.1 The meaning of "employer"

An "employer" is defined in the Act as any person (including a company, Crown organisation,
or other legal entity) who employs any other person to do any work for hire or reward. This
includes hiring workers under a contract of employment, apprenticeship or an industrial training
agreement.

These workers are all referred to as "employees". The meaning of "employee" is discussed
further in part 3, Duties of employees.

You may also be deemed by the Act to be an “employer” in relation to:

* Voluntary workers doing regular work for you (section 3C);

* People receiving on-the-job training or work experience (section 3E); or
* Loaned employees working for you (section 3F).

[Refer to the fact sheet, Volunteers]

Some other legislation (such as the Social Security Act and the Education Act), may also deem
people to be employers for the purposes of the Health and Safety in Employment Act, even if the
work is not being completed for hire or reward.

If you engage someone to work on or in your own home, you are not an employer in terms of
the Act.

[Refer to the fact sheet, The home as a workplace]

Officers, directors or agents

The officers, directors, or agents of any body corporate are not considered employers in terms of
the Act. They are, however, liable to prosecution if they "direct, authorise, assent to, acquiesce
in, or participate in" a failure to comply with the Act (section 56). Prosecution can result whether
or not the body corporate is prosecuted. Refer also to 1.4, Coverage is broad.

Principals to a contract

A principal to a contract (other than an employment agreement), is not an “employer” in terms of
the Act. But he or she does have other duties, which are described in 4.2, Duties of principals
and contractors.
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Examples:

Carl is an apprentice electrician, indentured to John of John’s Electrical. John is Carl’s
employer in terms of the Act.

Jenny grows peaches and apricots on her orchard. Throughout the year she employs Jeff
on wages as a general hand. In terms of the Act, Jenny is Jeff's employer.

At the height of the season Jenny employs three or four local people to help pick, pack
and despatch the fruit. They are employed on a casual basis and given the choice of
either working on piece rates or an hourly rate. On either basis, Jenny is their employer
in terms of the Act.

Chris is gaining work experience and life skills training in a programme organised by the
Great Breaks Trust. The trust is funded to run the programme by a central government
grant. The trustees employ Marlene as a supervisor and pay an allowance to Chris and
the other trainees.

Because Chris is — like Marlene — working "for gain or reward"”, the trustees are his
employer in terms of the Act.

While Dave is completing a pre-employment course at an Institute of Technology, he
gains unpaid work experience with Trevor the self-employed builder. While Dave is at
work, Trevor is his employer in terms of the Act.

Mary-Lou is a student at Sunny Valley High. She is not an employee in terms of the Act,
although in certain situations her health and safety may be protected by it.

Philip is a history teacher at Sunny Valley High. His employer is the board of trustees of
the school, and the chairperson of the board is Lisa-Marie.

The board is Philip’s employer in terms of the Act. Lisa-Marie and the other trustees may
also be accountable for the effects of their health and safety decisions on employees or
others.

Ruth works at home sewing fashion garments for Lavina, who manufactures apparel and
sells it from her shop Lavina Modes. Ruth works on piece rates, only for Lavina, who is
her employer in terms of the Act. The part of her home where she works is a "place of
work".

There may also be some circumstances where Ruth is an independent contractor to
Lavina, and is therefore self-employed in terms of the Act. Whether this is the case
depends on a range of factors, including the degree of resourcing, economic dependence,
and the supervision or control exercised by Lavina over Ruth’s work.

Denis is a superannuitant who helps out part-time in the office of his son Graeme’s print
works. Denis does not expect material gain or reward from Graeme, so he is a volunteer,
but Graeme is deemed his employer in terms of the Act. Jason works after school for
Jessie, delivering the Dunedin Evening Mail. Jessie is an independent contractor to The
Mail, and the newspaper company is therefore not her employer. Jessie is, however,
Jason’s employer.

Tania, a retired nurse, works one day every other week for the Blood Bank’s mobile
service. The Blood Bank has some of the duties of an “employer” towards Tania,
particularly with respect to hazard management and her right to information about the
hazards of her voluntary work.
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2.2 The general duty
Every employer shall take all practicable steps to ensure the safety of employees while at work.

This pivotal requirement of the Act is set out in section 6. It restates the object of the Act (from
section 5) in terms of a general duty for employers.

The section then expands on this general duty by prescribing the following particular duties to:
* Provide and maintain a safe working environment;
* Provide and maintain facilities for the safety and health of employees at work;

* Ensure that plant machinery and equipment in the place of work is designed, made, set up,
and maintained to be safe for employees;

* Ensure that systems of work do not lead to employees being exposed to hazards in or around
their place of work; and

* Develop procedures for dealing with emergencies that may arise while employees are at
work.

It is important to remember here that the standard of care that is required of all employers is
that they take "all practicable steps". This is an important concept for employers, and others
following the Act. It is discussed more fully at 1.5, All practicable steps.

Briefly here, "all practicable steps" means doing what is reasonably able to be done in the
circumstances, taking into account:

* The severity of any injury or harm to health that may occur;
* The degree of risk or probability of that injury or harm occurring;

e How much is known about the hazard and the ways of eliminating, reducing or controlling it;
and

* The availability, effectiveness and cost of the possible safeguards.

The standard applies in respect of circumstances that the person knows or ought reasonably to
know about.

[For further information, refer to the fact sheet, All practicable steps]
For further discussion of "risk" see 2.3, Hazard management responsibilities.

Another consideration when observing the general duty is that it applies to all types of hazards,
not only significant hazards. The extent of the duty is to take all practicable steps to keep
employees free from harm at work. This means, for example, that a minor tripping hazard, or a
sharp corner that juts into a walkway that presents a foreseeable likelihood of harm and is easily
made safe, should be remedied under the duties of section 6. On the other hand, there may be no
requirement to manage the hazard under sections 7-10 of the Act, because it is not considered to
be "significant".

Particular duties

The general duty imposed by section 6 is expanded by particular duties to ensure that employees
are not exposed to hazards at work. These are described in more detail below.

Approved codes of practice and guidelines to the Act and regulations published by the
Occupational Safety and Health Service offer a ready compendium of information for employers
meeting the particular duties.
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However, an important point to consider with regard to these duties is that they specify the result
that is required of employers. How the result is achieved is in large part open to the individual
employer to choose.

Providing and maintaining a safe working environment

The focus of this duty is on the "working environment". The term is not defined in the Act, but it
may be taken to include:

* The workplace itself — the building, structure, mine, vehicle, etc;

* All plant at the workplace;

* The physical environment — including lighting, ventilation, dust, heat, noise, etc;

* Access to and egress from the workplace;

* The work process, including expectations of what is done and how;

*  Work arrangements, including the effects of shift-work and overtime arrangements; and

* The psychological environment, including overcrowding, deadlines, and other stress factors.

The duty relates to the physical work environment, as well as ergonomic, stress, and other
psycho-social and "non-physical" aspects of the work environment.

The duty needs to be considered in conjunction with the definition of "place of work" discussed
at 1.4, Coverage is broad.

Providing and maintaining facilities for the safety and health of employees at
work

The aim of this duty is to provide facilities and equipment not covered by the concept of the
"working environment" referred to above. It includes an obligation to provide and maintain first-
aid facilities, mealrooms, personal protective equipment, emergency equipment and other
ancillary facilities that keep employees and the place of work safe and healthy.

Regulations have been made specifying particular facilities, and the circumstances where they
must be supplied.

Ensuring that plant used by employees in the place of work is designed, made,
set up, and maintained to be safe for employees

Employers are required to provide and maintain workplace plant and systems of work so that, as
far as is practicable, employees are not exposed to hazards.

Regulations have been made setting out requirements for designers, manufacturers and suppliers
of plant to places of work. They require designers, manufacturers, and suppliers to give
employers the information they need to fulfil this section 6 duty.

There may also be instances where "all practicable steps" will require an employer to take steps
in addition to simply relying on manufacturers’ instructions or guarantees as to safety.
Additional steps may be required to ensure a particular item of plant is safe in the place of work.
Approved codes of practice may apply.

This particular duty is closely related to the hazard management requirements of sections 7-10.
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Ensuring that systems of work do not lead to employees being exposed to
hazards in or around their place of work

This particular duty is distinct from the hazard management requirements of sections 7-10. It
requires employers to design and plan safe systems of work.

The emphasis is on the co-ordination of work activity so that an activity or hazard does not
endanger a person who is working in or on another part. This duty is extensive, and requires that
systems of work take into account the "arrangement, disposal, manipulation, organisation,
processing, storage, transport, working or use of things".

Hazards need not be significant, or even physical (including, for example, shift work or extended
hours of work), and may be either in or near a place of work. If they are near the place of work,
then they must be under the employer’s control. (See 3.2, Duties of persons who control a place
of work, for a discussion of what constitutes "control".)

It is implicit that for systems of work to be safe, the people carrying out the task need to have
appropriate information, instruction, training and supervision (as required by section 13).

Developing procedures for dealing with emergencies that may arise while
employees are at work

This provision does not apply only to fire, earthquake or civil defence emergencies. Unintended
consequences or mistakes, or "mishaps" do occur, and employers need to consider the
possibility. When the likelihood of mishaps can be predicted, they are "foreseeable" and
employers have a duty to prevent them or limit their effects.

When considering the potential for mishaps, employers should take into account the risks of
danger through inattentive work or work carried out without suitable instruction and training.
Inadvertent acts by employees could result in injury to themselves and others, and, in situations
where an employer can foresee that misjudgement or inattention is likely, the system of work
should minimise these risks.

Experience in similar workplaces can alert employers to the sorts of problems that may occur in
their own workplaces. Where appropriate, approved codes of practice also give guidance on the
emergency procedures or equipment appropriate for particular work situations.

The requirement to develop emergency procedures needs to be read in conjunction with the
section 19B duty to involve employees in ongoing processes for the improvement of health and
safety in their place of work, and section 12’s requirement to provide information to employees
and their representatives.

Does an employer need a health and safety policy?

The Act does not require an employer to prepare a formal written statement of health and safety
policies. However, in some workplaces it may be good practice to obtain written confirmation of
agreed safety and health policies and the way they are to be implemented as a basis on which to
proceed. Usually, the larger the enterprise and the numbers of people involved, the more useful it
will be to prepare a formal statement of health and safety policies and procedures.

Where agreement is reached between the employer, employees and any union on the
implementation and review of a system of employee participation in health and safety
management, the agreement should be recorded (see 2.6, Employee participation).
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Examples:

Hector worked as a general hand at the factory of Deluxe Woolscourers. Part of his job
involved unloading large bales of unprocessed wool from an elevator and wheeling them
to the beginning of the production line. The wool was loaded into the lift by other workers
below.

The wool arrived in batches, and Hector and his workmates were kept busy unloading the
bales from the lift until each load was finished. Sometimes when the end of the load
seemed imminent, the people unloading at the top looked down through a gap at the side
of the lift shaft to the floor below to check on progress.

One day Hector was looking through the hole in the lift shaft when he decided to stick his
head through the hole and see how many bales were left below. The point when he
decided to do this coincided with the point in the cycle of the elevator when an iron bar
passed across the inside of the shaft where Hector had placed his head. His head was
caught and his neck broken, and he died of his injuries soon afterwards.

In the aftermath of the accident, the company placed a cover over the hole at the side of
the shaft.

Deluxe were convicted for failing to meet the section 6 requirement to ensure that
employees at work are not exposed to hazards arising out of the "arrangement, disposal,
manipulation, organisation, processing, storage, transport, working or use" of things in the
place of work.

Len was working the late shift at the factory of Sunbeam Smallgoods. Because he and a
small group of co-workers were experienced and capable, they were working without their
supervisor present.

Towards the end of the shift Len was using a hoist to load large quantities of bacon from
one stage of the manufacturing process to another, when the hoist jammed.

The company had a policy of only using maintenance engineers to repair breakdowns,
and after several incidents staff had been advised of the policy and management had
removed the components of a lock-out system used for repairs to a maintenance shed.
But, because the maintenance engineer would have had to be called out, and Len wanted
to get home, he turned off the hoist, and began to try and un-jam a drive shaft with a very
big spanner.

While he was doing this his co-worker, Nian, mistakenly turned on the machine. The
driveshaft Len was freeing turned, making the big spanner rotate, and giving Len a violent
blow to the head and neck, which saw him hospitalised.

Sunbeam were prosecuted for failing to meet the duty to provide safe systems of work, by
not using a hold-out system for repairs.

This is despite the fact that Len — after he had recovered from his injuries — was
prosecuted for failing in his duty as an employee.

Andrew was one of a pool of casual employees called on by Dolphin Fisheries to unload
the catch from the refrigerated holds of the company’s fishing trawlers. The work was
sporadic, and Andrew’s availability varied. On one occasion he arrived without adequately
warm socks and clothing to wear under the company-supplied gumboots and overalls. He
spent the shift in the frozen hold despite his discomfort, and by the end of it had frostbitten
toes. He subsequently needed hospital treatment.

The company was prosecuted and found by the court to have breached section 6 of the
Act in failing to provide a safe working environment for employees, and failing to train
employees in safe systems of work.

Bob was using a gas torch in the scrapmetal yard of Heavy Metals Ltd. An accumulation
of gas led to an explosion which badly burnt Bob’s face and arms.

26

A Guide to the Health and Safety in Employment Act 1992




After the explosion, Bob’s workmates Hemi and Drew came running to help. Hemi, who

was trained as a first-aider, quickly decided that the best thing to do with such burns was
to immediately immerse them in water. He sent Drew to fetch a bucket of water while he

stayed with Bob.

Drew had difficulty finding a tap, and in the event had to run nearly 60 metres down the
yard to the nearest one. When he found it, the only bucket or other containers nearby had
sand or oil in them and he had to try to clean them out before filling them with water. It
was nearly three minutes before any water was applied to the burns, which contributed to
their seriousness, although they were not sufficient to be deemed serious harm in terms of
the Act.

The company were convicted for failing to provide facilities required under section 6. To
meet its duty as an employer, Heavy Metals Ltd should have provided and maintained
first-aid facilities for such an accident, and developed procedures for dealing with
emergencies.

Spinners Ltd owned and operated a metal turning lathe in their factory. Sharp metal
offcuts fell from the machine onto the floor, where they remained uncollected for long
periods.

Angela was an employee who had to walk past the machine as she went about her job.
One day Angela was distracted while walking past the machine and did not see the pile of
metal offcuts. She walked into it and a sharp piece of metal severely cut her Achilles
tendon, requiring surgery.

Spinners Ltd were convicted for failing in its duty to provide the safe working environment
required by section 6.

2.3 Hazard management responsibilities (sections 7-10)

Sections 7- 10 of the Act set out in more detail the steps an employer must take to manage
significant hazards in the place of work.

These duties complement and describe a process for meeting the employers’ general duties set
out in section 6 of the Act.

The process for managing significant hazards is based on the ergonomic principle that the
workplace should be modified to suit people, not vice-versa. The steps are:

Identifying hazards — involves recognising things which may cause injury or
harm to the health of a person, for instance flammable materials, ignition
sources, or unguarded machinery (section 7);

Assessing the hazard — involves evaluating whether the hazard is significant
(section 7(1)(c)) and the likelihood and degree of injury or harm occurring to
a person if they are exposed to a hazard; and

Controlling the hazard — by taking all practicable steps to eliminate, isolate,
or minimise significant hazards (sections §, 9, 10).

Monitoring any exposure — to a hazard that has been minimised (section 10).

The control of occupational injury and disease hazards should preferably be dealt with by design
or redesign, substitution, separation or administration. These controls generally eliminate,
isolate, or minimise hazards in a more reliable manner than personal protective equipment.

Controls may reduce the significance of a hazard or the likelihood of it causing harm to
employees or others.
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Where regulations require specific methods to control the hazard, these must be complied with
(see 1.6, How the Act sets more detailed standards).

It is important to regularly review the steps of hazard management, especially if there are
changes in the work environment, new technology is introduced, or standards are changed.

Involving employees in hazard management

Employers have a duty to provide reasonable opportunities to employees to participate
effectively in ongoing processes for improvement of health and safety in their place of work
(section 19B).

This applies in particular to the processes set out in sections 6-13 of the Act.

The Act specifies circumstances where a system is required to be in place to properly canvas the
views of employees. Safety and health committees and representatives provide a means for such
consultation and co-operation, and their establishment is encouraged.

[Refer to the fact sheet, Employee participation]

The legal responsibility for safety and health decisions at a workplace rests with the employer,
but the consultation process should help employers to reach decisions which take into account
information and recommendations provided by employees or a workplace health and safety
committee or representatives.

Identifying hazards

Section 7 requires employers to have in place effective methods to systematically identify
hazards to employees at work. Hazards may be:

* Previously existing;
e New; or
e Potential.

Having identified the hazards, employers must determine which are significant and require
further action.

When an accident or serious harm occurs, an employer (and a self-employed person or principal)
must notify the Occupational Safety and Health Service in the prescribed form (see 5.1,
Recording and acting on accidents and serious harm). The employer must also take all
practicable steps to investigate whether it was caused by a significant hazard.

What is a "hazard™?

The concept of a hazard is pivotal to the working of the Act.
A hazard is any actual or potential cause of harm.

It may occur inside or outside of a place of work.

It may be:

e An activity;

e An occurrence;

e An arrangement;

e A phenomenon;

e A circumstance;
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* A process;
* An event; or
e A situation.

It includes a situation where a person’s behaviour may be an actual or potential cause or source
of harm to the person or another.

What is a "significant hazard"?
A significant hazard is one which may cause:

* Serious harm (an important concept, defined in schedule 1 of the Act, which is reproduced
in the Definitions section at the back of this guide). This includes death and many
occupational illnesses and injuries that may be sustained in a place of work; or

*  Harm — the severity of which may depend on how often or how long a person is exposed
to the hazard — such as occupational overuse syndrome; or

* Harm that cannot be detected until a significant time after exposure. This includes long-
latency diseases caused by exposure to hazardous substances — such as asbestosis,
neurotoxicity, emphysema, and other diseases of occupation.

Methods of hazard identification

The Act does not specify a particular method of hazard identification, only that the chosen
method is effective. It does, however, require the consideration of all accidents or near-miss
incidents which lead to, or could have lead to harm — to determine if they were caused by a
significant hazard. (If the hazard is significant, all practicable steps must be taken to control it.)

There is a range of hazard identification methods in common use in industry. Frequently it is
appropriate to use a combination of approaches.

In all but the smallest of workplaces, it is likely that to be effective the hazard identification
process will need to be recorded.

Remember again the section 19B duty for employers to give employees reasonable opportunities
to be involved in hazard management processes.

Four commonly used methods of hazard identification are:

Physical inspections

This is the traditional method of identifying hazards by walking around the place of work with
the aid of a checklist.

Task analysis

It may be useful to look at the tasks in each job and observe the actions of employees, while
identifying the hazards involved.

Process analysis

This involves following the production or service delivery process from start to finish, and
identifying the hazards involved at each stage.
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Analysis of accident investigation details

This is mandatory under section 7(2) of the Act. Whenever there is an accident, "near miss", or
the incidence of harm, the employer must take all practicable steps to determine the cause and
whether it was a significant hazard. This corresponds with the requirement for employers to keep
a register of every accident or incident.

Depending on the approach used and other factors, such as the type and size of the workplace,
procedures may range from a simple checklist for a specific piece of equipment or substance, to
a more open-ended appraisal of a group of related work processes.

Whichever method(s) is used, it may be useful to develop a hazard checklist for the particular
place of work or process.

Information from designers or manufacturers, material safety data sheets, product labelling, or
other sources of information should all be systematically reviewed as part of the hazard
identification process.

Where appropriate, advice should be sought from specialist practitioners or representatives.

In summary, to meet the requirements of section 7 an employer should expect to produce a list of
hazards present in each place of work — with significant hazards clearly identified.

Some guidance on the classification of hazards

The definition of "hazard" used in the Act is very broad. At the most basic level of analysis,
hazards may be considered as:

* Physical;
* Biological; or
e Mental.

Some hazards are inherent in the work process, such as mechanical hazards, noise, or the toxic
properties of substances. Other hazards result from equipment or machine failures and misuse,
control or power system failures, chemical spills, or structural failures.

It may be useful to think of work-related hazards in terms of the agents and/or the mechanisms
of harm. This will ensure that a wide range of potential hazards are considered. Table 2, below,
summarises categories of the physical agents of harm. Table 3, following, provides an alternative
approach by describing categories of the mechanisms of harm. Used together, or separately, the
categories provide a starting point for the identification of particular hazards in a place of work.
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Table 2: Agency of harm categories

Group 1: Machinery and (mainly) fixed plant

11 Cutting, slicing, sawing machinery

16 Electrical installation

12 Crushing, pressing, rolling machinery

17 Radiation-based equipment

13 Heating, cooking, baking equipment

18 Filling and bottling/packaging plant

14 Cooling, refrigeration plant and equipment

19 Other plant and equipment

15 Conveyors and lifting plant

Group 2: Mobile plant and transport

21 Self-propelled plant

25 Rail transport

22 Semi-portable plant 26 Air transport
23 Other mobile plant 27 Water transport
24 Road transport 29 Other transport

Group 3: Powered equipment, tools and appliances

31 Workshop and worksite tools and equipment

34 Garden and outdoor powered equipment

32 Kitchen and domestic equipment

35 Pressure-based equipment not elsewhere
classified

33 Office and electronic equipment

39 Other powered equipment, tools and
appliances

Group 4: Non-powered handtools, appliances and equipment

41 Handtools, non-powered, edged

44 Furniture and fittings

42 Other handtools

45 Other utensils

43 Fastening, packing and packaging equipment

49 Other non-powered equipment

Group 5: Chemicals and chemical products

51 Nominated chemicals

53 Chemical products

52 Other basic chemicals

Group 6: Materials and substances

61 Non-metallic minerals and substances

63 Other substances

62 Other materials and objects

Group 7: Environmental agencies

71 Outdoor environment

73/74 Underground environment

72 Indoor environment

Group 8: Animal, human and biological agencies

81 Live four-legged animals

84 Human agencies

82 Other live animals

85 Biological agencies

83 Non-living animals

Group 9: Other and unspecified agencies

91 Non-physical agencies

99 Other and unspecified agencies
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Table 3: Mechanisms of harm

Group 0: Falls, trips and slips of a person

01 Falls from a height

03 Stepping, kneeling or sitting on objects

02 Falls on the same level

Group 1: Hitting objects with a part of the body

11 Hitting stationary objects

13 Rubbing and chafing

12 Hitting moving objects

Group 2: Being hit by moving objects

21 Being hit by falling objects

25 Being trapped by moving machinery

22 Being bitten by an animal

26 Being trapped between stationary and moving
objects

23 Being hit by an animal

27 Exposure to mechanical vibration

24 Being hit by a person

28 Being hit by moving objects

Group 3: Sound and pressure

31 Exposure to single, sudden sound

39 Other variations in pressure

32 Long-term exposure to sounds

Group 4: Body stressing

41 Muscular stress while lifting, carrying, or putting
down objects

42 Muscular stress while handling objects other
than lifting, carrying or putting down

43 Muscular stress with no objects being handled

44 Repetitive movement, low muscle loading

Group 5: Heat, radiation and electricity

51 Contact with hot objects

55 Exposure to non-ionising radiation

52 Contact with cold objects

56 Exposure to ionising radiation

53 Exposure to environmental heat

57 Contact with electricity

54 Exposure to environmental cold

Group 6: Chemicals and other substances

61 Single contact with chemical or substance

63 Insect and spider bites and stings

62 Long-term contact with chemicals or substances

69 Other unspecified contact with chemical or
substance

Group 7: Biological factors

71 Contact with, or exposure to, biological factors

Group 8: Mental stress

81 Exposure to mental stress factors

Group 9: Other and unspecified mechanisms of

injury

91 Slide or cave-in

98 Other and multiple mechanisms of injury

92 Vehicle accident

99 Unspecified mechanisms of injury
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Other sources of information on hazard management

Information or ideas on control measures can come from:

* Regulations, approved codes of practice or guidelines (see 1.6, How the Act sets more
detailed standards);

e Industry or employer associations;

e Unions;

e OSH;

* Specialist practitioners and consultants;
* Material safety data sheets;

e  Manufacturers and suppliers; or

*  Other publications or reference databases.

Examples

Carl was the driver of a mobile waste compactor for Rubbish Ltd, a national company
with a fleet of similar vehicles. His work would regularly take him to the local landfill, where
he could meet other company vehicles and their drivers. One day he had parked and
unloaded a truck full of compacted rubbish at the landfill, when he got out of his cab and
walked to the back of the truck to check that the inside of the compactor was empty.
Having seen that it was, he went back to the cab and pressed the control to lower a large
swinging door at the back of the compactor.

Meanwhile, Sid, in another company vehicle, had stopped nearby. His attention had been
turned to the back of Carl’s truck and he had walked over to look inside while Carl was
walking back to his cab. When Carl pressed the control for the door to swing down, he did
not know Sid was there. Sid was struck by the swinging door and died soon after of his
injuries.

After the accident was investigated Rubbish Ltd made several changes in recognition of
the significant hazard that had been highlighted by Sid’s death. The speed at which the
doors on its trucks closed was reduced from 4 seconds to 20 seconds to give people time
to get clear. Warning lights and alarms were installed, and operating procedures were
changed so that vehicles could be driven slowly forward while the door was closing.

The company was convicted for failing to meet the general duties of care and for failing to
systematically identify hazards under section 7(1) (a).

Dan worked as a scourman in the processing area of Devine Woolscourers. Part of his
job involved keeping the entrance to a wool cleaning machine free of a build-up of wool
around the point where a conveyor belt entered it. While doing this he followed common
practice in the plant and climbed onto the top of the machine to clear it.

One day he used a step ladder that had been placed next to the machine and slipped
while he was climbing it. While trying to steady one foot against the machine, he pushed
his arm inside the opening. Dan lost his right hand and forearm.

Two days earlier, two rollers which guarded the opening of the machine had been
removed.

Devine Woolscourers were convicted for failing to meet the general duty and for failing to
identify the significant hazards presented by climbing up on the machine and leaving the
machine opening unguarded.
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Robyn worked at the airport as a freight hand for Eclipse Airlines. One day she was
coming past a jet which was being loaded on the tarmac, when, amidst a lot of noise and
activity, she walked close between a mobile freight lifting platform and another trolley.
Unexpectedly, the platform, which had a container on it, began to move. The driver could
not see Robyn, and she could not hear the machine move because of the surrounding
noise. Her leg was caught and crushed, with injuries which eventually required amputation
above the right knee.

The machine was not intended for the conveying of cargo, only lifting. It did not have
proper brakes, a horn, warning lights, or a reversing beeper fitted.

Eclipse Airlines were convicted for failing to observe three sections of the Act, including
the requirement to systematically identify hazards to employees at work. In court the
company conceded that it had no systematic method of hazard identification.

Tom worked as a machine operator for the packaging manufacturers Moa Pack.

Because of the danger from the large machinery in constant use at the plant, the company
had an active safety policy. It had a formal health and safety consultative committee and a
system of checklists which designated staff to inspect and maintain the safety of
machinery and other potential hazards.

Tom worked a large rotary die-cutting machine. Part of his job involved sweeping away
offcuts from nip rollers at the entrance to the machine. One day he was brushing offcuts
away when he slipped and his hands were caught in the rollers, crushing four fingers,
which afterwards had to be amputated.

After the accident, Moa Pack were convicted for failing to have effective methods in place
to identify hazards in the place of work. The court noted that although the company had a
committee in place, its activities had become routine and it had not been effective in this
case. It also found that there were no engineering staff with the required expertise in
machinery involved, and this limited the committee’s ability to systematically identify
hazards.

Controlling hazards

When a significant hazard is identified

Where a significant hazard is identified, the Act sets out the steps an employer must take:

1.

Where practicable, the significant hazard must be eliminated (section 8);

This may involve removing the hazard or hazardous work practice from the workplace.
Elimination is the most effective control measure. It should be noted that substitution —
replacing a hazard or hazardous work practice with a less hazardous one — does not
necessarily result in elimination;

If elimination is not practicable, the significant hazard must be isolated (section 9);
This may involve isolating or separating the hazard or hazardous work practice from
people not involved in the work or the general work areas. It could be done by marking
off hazardous areas, or installing screens or barriers;

If it is impracticable to eliminate or isolate the hazard completely, then the employer
must minimise the likelihood that the hazard will harm employees (section 10). In
addition, the employer must, where appropriate:

* Provide, make available to, and ensure the use of suitable clothing and equipment
to protect the employees from any harm arising from the hazard,

*  Monitor employees’ exposure to the hazard;
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* Seek the consent of employees to monitor their health; and
*  With their informed consent, monitor employees’ health.

This includes introducing work practices that reduce the risk. It could limit the amount of time a
person is exposed to a particular hazard, or involve the use of protective equipment.

Protective clothing and equipment

The clothing and equipment required by section 10 is broadly defined to include much more than
personal clothing and equipment, but also such other equipment as guarding or arresting devices,
rails, covers, damping, filtration and dust collection systems, shields, screens, etc.

The "all practicable steps" standard requires that the employer should choose the control that
most reduces employees’ exposure to the hazard.

"Providing" protective clothing and equipment is not enough. It must be "available" to the people
who need it, and "used". This will usually mean employers are required to provide protective
clothing and equipment which is fit for the purpose, clearly instruct employees to use it, and
ensure that they do. "Available" means readily and easily available. Instruction should cover not
only when and where to use the equipment, but also how to use it.

The requirement to instruct employees in the use of protective equipment should be read in
conjunction with that of section 12, which requires that employers are advised of the hazards
they may experience in their work, and the steps needed to overcome them (see 2.4, Information
for employees). This allows employees to know "why".

See also 2.5, Supervision and training.

The employee’s duty of care (section 19) also contains a specific requirement that employees use
the protective clothing and equipment provided to them.

[Refer to the fact sheet, Personal protective clothing and equipment.]

Personal protective equipment should only be used to minimise exposure to hazards as a last
resort, and be used only in circumstances where other methods of control are not practicable.
There may be times when it is used to increase protection and in addition to other methods.

The factors which determine the appropriateness of using personal protective equipment include:
* The nature of the work or the work process concerned;

» The severity of any potential injury or disease;

» The state of knowledge about the injury or disease related to the work or process;

* Information available to employers about methods of preventing injury or disease associated
with a particular hazard or risk;

* The availability and suitability of methods to prevent, remove or mitigate causes of injuries
or diseases associated with a hazard or risk; and

*  Whether the costs of preventing, removing or mitigating that injury or disease are prohibitive
in the circumstances. This may include:

- Where it is not technically feasible to achieve adequate control of the hazard by other
measures. In these cases, the hazard should be reduced as far as practicable by other
measures and then, in addition, suitable personal protective equipment should be used
to secure adequate control;

A Guide to the Health and Safety in Employment Act 1992 35



- Where a new or revised hazard assessment indicates that personal protective equipment
is necessary to safeguard safety and health until such time as adequate control is
achieved by other methods, for example, where urgent action is required because of
plant failure; and

- During routine maintenance operations. Although exposure to hazards occurs regularly
during such work, the infrequency and small number of people involved may make
other control measures impracticable.

The employer must provide and, where necessary replace, all personal protective clothing and
equipment, free of charge to the employee. Ownership of the personal protective clothing rests
with the employer.

Employers should consider the individual needs of each employee. For example, employees
with disabilities may require additional protective clothing and equipment for use at work.

Another example is respirators. When a respirator is placed over a worker’s nose and mouth, it
must form a good seal where it fits against the skin, so that all fumes in the air are drawn in
through the filters and not through a "leaky" seal.

In workplaces where workers require respiratory protection, employers may need to provide
different types of respirators to ensure that each employee is supplied with suitable fitting
equipment which does not "leak".

Equally, facial hair may prevent a proper seal being formed and it may result in a worker being
exposed to hazardous substances. The employee in this instance would be required to assist by
remaining clean shaven (to the extent necessary for the proper fit of the respirator).

Monitoring employees’ exposure to hazards

Where elimination or isolation are impracticable and a significant hazard is minimised, there is a
requirement to monitor employees’ exposure to the hazard (section 10(2)).

Section 10 does not require monitoring of hazards which have been isolated, but this is worth
considering as part of a process of regular revision.

Monitoring for exposure does not reduce the requirement for the employer to first take all
practicable steps to minimise the likelihood that the hazard will be a source of harm to
employees.

The focus of section 10’s requirements is on the monitoring of individual employees’ exposure
to any hazard. There may be monitoring of general workplace levels of exposure, but monitoring
should primarily be targeted at the degree of exposure individual employees are likely to
experience.

Monitoring employees’ health

In some industries, for example in a lead process, employers are expected to monitor the health
of all employees at risk. The purpose of this monitoring is to identify any health effects at an
early stage and to provide the necessary medical care.

It is also a way of checking the effectiveness of measures taken to reduce the exposure to
hazards. The sudden appearance of health problems in employees in a work area may indicate a
breakdown in safety precautions, procedures or supervision.

The monitoring of employees’ health should be closely related to the monitoring of the
conditions at each workplace.
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Consent. The Act requires employers to take "all practicable steps" to obtain the employees’
consent to the monitoring of their health in relation to the hazard. This means an employer needs
to be proactive in seeking approval, and take responsibility for informing and encouraging
employees about health monitoring where appropriate. However, consent must be granted
voluntarily and without any form of coercion or duress on the part of the employer seeking
consent.

Taking "all practicable steps" to control hazards

The standard required of employers in the control of significant hazards is "all practicable steps".
This concept is outlined in section 1.5 of this guide.

[Refer also to the fact sheet, All practicable steps]

A procedure for the control of significant hazards

Hazards in a workplace are controlled by a combination of "local controls" specific to a hazard,
and "management controls" for ensuring that these are implemented and remain active.

The implementation of local controls to fix a specific hazard, e.g. chains to prevent gas cylinders
toppling over, or hearing protection to reduce exposure to noise, must be supplemented by
management activities to ensure they are being implemented, that they are adequate, and that
they remain effective.

The mechanism for the control of a hazard may not necessarily be a physical one, but may be a
rule or practice designed to reduce the risk from the hazard.

It is necessary to ensure that once hazard controls are put in place they stay in place and are used,
and it is also necessary to provide a feedback mechanism for ensuring whether or not the
controls are adequate and responsibilities are understood by all.

Management control activities that are common to all hazards include:
* Employee participation in the development of health and safety procedures (sections 19A-I).

* An information system to ensure employees are informed about and understand the risks
from hazards they work with (section 12).

* An accident reporting and investigation system (section 7).

* Regular surveys of the workplace (sections 6 and 7), supplemented by the use of hazard
notices where applicable (section 46A).

* Responsibilities being assigned to ensure hazard controls are implemented and remain
effective (section 7).

* An audit system for checking that the controls for specific hazards are in place and working
(sections 6 and 7).

* An adequate training programme and adequate supervision for all staff (section 13).

* Implementing emergency procedures, perhaps in conjunction with local emergency services,
to limit the consequences of an emergency (sections 6 and 12).

Responsibilities are assigned to ensure that the existence of each hazard is made known to all
those exposed to it, and that people affected are instructed in the use of the correct procedures
when exposed to the hazard.

Cost. There may be a variety of control methods for different hazards. The degree of control
agreed upon will involve a consideration of the cost, the severity of the consequences, and the
probability of the injury/illness/damage.
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To determine the most appropriate of the proposed options for the identified hazard, the
estimated cost of the corrective measures is weighed against the degree that the risk is reduced.
Again, the test of "all practicable steps’’ is critical.

Changes. There needs to be a system in place that, before processes are changed or new
processes/activities undertaken, will ensure potential hazards resulting from these changes are
identified, assessed and controlled if necessary.

Outline of a process for hazard control

Hazards that are assessed as "significant" present such a degree of risk that the Act requires a
more formal approach in dealing with them.

The primary aim is the elimination of significant hazards if practicable.

Sections 8, 9 and 10 of the Act contain specific requirements for the control of significant
hazards.

Once the significant hazards in the workplace have been identified, it is necessary to decide
which of the three steps of elimination, isolation or minimisation is to be used to control each
hazard.

Deciding on control options

For each of the identified significant hazards the following questions must be asked in order:
e Can the hazard be eliminated?

If so, list the steps to achieve this.
If the hazard cannot be eliminated, why not?

TEST YOUR REASONS FOR NOT ELIMINATING IT AGAINST THE "ALL
PRACTICABLE STEPS" REQUIREMENTS.

OR, IF NOT, THEN:
* Can the hazard be isolated from the employees?

If so, what steps are needed or, if not, then why not?

TEST YOUR REASONS FOR NOT ISOLATING IT AGAINST THE "ALL
PRACTICABLE STEPS" REQUIREMENTS.

OR, IF NOT, THEN:
e What will be done to minimise the likelihood of harm from the hazard?
*  What equipment and clothing are needed to protect employees from the harm?

*  How will employees’ exposure to the hazard, and their health in relation to the
exposure be monitored?

List the answers and then:

TEST YOUR STEPS FOR MINIMISING THE LIKELIHOOD THAT THE HAZARD WILL
CAUSE HARM AGAINST THE "ALL PRACTICABLE STEPS" REQUIREMENTS.

The hierarchy of steps above ensures that providing employees with protective equipment to
guard against the hazard is not done without first considering and evaluating the other more
effective options.

Constantly reviewing control measures is important to ensure continuing prevention or control
of exposure to hazards or hazardous work practices.
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Controlling hazards not determined to be significant

Sections 8-10 do not impose a hierarchy of controls for hazards other than those determined to
be significant. However, employers are still required to take all practicable steps to control such
hazards under the general duties of section 6, and the approach of sections 8-10 may be
applicable.

Examples:

Arthur had a long employment history in the business of wholesaling spraypaints to the
automotive industry. Over the years he gained considerable knowledge and experience in
mixing and supplying paints. He also developed health problems relating to his exposure
to the solvents and other chemicals associated with the work.

Eventually, and to help reduce exposure to the chemicals causing his health problems,
Arthur moved from the company he had been with to a sales representative role with
another supplier, Shiny Paints. After a period in the new job, his experience and abilities
mixing paints was needed in their warehouse, and, despite his employer’s knowledge of
Arthur’s health problems, he was again exposed to the solvents and chemicals that had
caused them.

A new employer bought the business and was also advised of Arthur’s health problems.
By this time Arthur was experiencing headaches, breathing problems and mood swings as
a result of inadequate ventilation, excessive use of solvents as cleaning agents, and
inadequate personal clothing and equipment in the workplace.

A replacement employee was hired to take over Arthur’s paint mixing duties, but this did
not work out and Arthur was recalled to the work.

An OSH inspector had issued an improvement notice under the Act, but Shiny Paints
ignored its requirements.

Finally, after recurring asthma and chest infections Arthur’s doctor declared him medically
unfit for work.

Shiny Paints were convicted for failing to meet the general duties under the Act, and for
failing to monitor an employee’s exposure to a significant hazard (section 10 (2)(c)).

Elaine worked part-time doing data entry work with garden products company
Florina Ltd.

After a few months she began to develop asthma, and when the condition worsened
Elaine visited her doctor. The doctor suspected that Elaine’s work environment contained
fungal and bacterial agents from potting mixture dust in the atmosphere. He provided a
note about his concern, and Elaine raised the issue on several occasions, which the
company ignored. After a while Elaine was laid off.

Florina Ltd were subsequently convicted for failing to monitor an employee’s exposure to
a hazard (under section 10(2)(c)) and also the employee’s health in relation to the hazard
(section 10 (2)(e)).

In the case of monitoring the employee’s exposure to fungal or bacterial hazards, the
monitoring could have been completed quickly and easily at minimal cost.

2.4 Information for employees and health and safety representatives

The Act requires employers to provide employees with a range of information on the hazards
they may encounter or create in their work (section 12).

More specifically, it also requires employers to make available to employees the results of
workplace health and safety monitoring (section 11).

A Guide to the Health and Safety in Employment Act 1992 39



Information on hazards

Before an employee begins work of any kind their employer must inform them of:

* Emergency procedures (developed under section 6(e));

* Hazards the employee may be exposed to while at work;

* Hazards the employee may create while at work which could harm others;

* How to minimise the likelihood of these hazards becoming a source of harm to others; and
* The location of safety equipment.

This information requirement applies to the employee:

* Doing work of any kind;

» Using plant of any kind; or

* Dealing with a substance of any kind,

in that "place of work". ("Place of work" is further defined at 1.4, Coverage is broad.)

The obligation to provide information relates to all existing or potential hazards, not only
"significant hazards". The requirement is not qualified by the "all practicable steps" standard,
which makes it particularly stringent.

The information must be “given” by the employer, and remain “readily accessible” to the
employees.

Section 12 also stresses the need for employees to be able to understand the information they are
given. It requires that the information must be presented in such a form and manner that the
employee is reasonably likely to understand it. This may lead to technical information — such as
a material safety data sheet, or operating manuals — being interpreted or abridged to meet the
needs of employees in a particular place of work.

Where employees are not fluent in the English language, or are unable to read English,
employers may need to find an alternative method of providing information. This could apply to
employees who speak English as a second language, or to workers who for physical, intellectual,
cultural or other reasons are unable to read. Methods which may be used include:

* Organising information to be provided for people in groups with the same language;
* Using interpreters;

e Audio-visual aids, pictograms or other graphics; or

* Using written materials in the appropriate language.

Checks should be made to ensure all information is understood.

Information for health and safety representatives

Where health and safety representatives are appointed in a place of work, section 12(2) requires
that the employer ensure that all representatives have ready access to sufficient information
about health and safety systems and issues in the place of work to enable them to perform their
functions effectively.
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Information on health monitoring

An employer is required by section 11 to inform employees of the results of any health and
safety monitoring undertaken to meet the hazard management requirements of the Act (i.e. under
section 10).

This relates both to:
* Individual health monitoring; and
*  Workplace exposure monitoring (in relation to an individual’s place of work).

Where an employee’s health or their place of work is monitored — as an individual or one of a
group of individuals — the employer has a duty to provide the results of any monitoring to them.
The information need not be requested.

Other employees in a place of work where general monitoring is carried out may request the
results of the monitoring. Where this happens, the employer should make available the results,
and in doing so, must protect the privacy of individual employees.

The duty to provide information may overlap with that to provide training and supervision
described below.

Examples:

Len operated a small timber moulding manufacturing business, Timbercraft Ltd. An
important piece of machinery for the business was a timber profile cutter, which kept a
young employee, Rex busy operating the machine much of the time.

Timber milling machinery presents particular hazards to employees, and it is a priority
area for health and safety inspectors visiting workplaces. This meant that one day Len’s
premises were inspected by a health and safety inspector, Errol, who determined the
timber profile cutter to be unsafe and issued a prohibition notice against its use. The
notice required that access to the timber cutting heads of the machine be guarded, along
with the machine’s transmission and a flywheel attached to it. Errol said the machine
could not be used until these things had been fixed and a clearance given.

After the visit, Len, placed a guard over the flywheel only, and then — without telling Rex
about the danger of the other hazards that he had been advised of — told Rex to start
using the machine again.

After not having heard anything, Errol visited Timbercraft again and found Rex using the
machine, unaware of the hazards it presented to him. Timbercraft were prosecuted and
pleaded guilty to three charges, including the failure to provide information to an employee
under section 12(b).

Mana, Warwick and Colin were employed on a casual basis by Direct Shipping Ltd to
load and unload ships’ cargo. One day they were called in to load a cargo of frozen goods
into a refrigerated hold. The produce was lowered into the ship’s hold on pallets by crane,
and then moved by forklift to where it was to be stacked. The company’s supervisor, Stan
supplied two LPG-powered forklifts for use in the hold, but no instructions or information
were given other than where to put the cargo. None of the men had used LPG lift-trucks in
a refrigerated hold before.

When they began their shift, they would turn off the forklifts between loads, but after a
while they stopped doing this and kept the engines running.

They stopped for "smoko", and on the way back they noticed that the hatch over the hold
had been closed. They kept working, and after another hour Warwick and Mana both had
splitting headaches. Warwick said he was so unwell he had to stop. He climbed up a
ladder and out of the hold, and by the time he got to the top he felt dizzy and exhausted,
and the headache was intense.
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Mana and Colin stayed on below to stow two last loads. They both continued to feel
worse, and after they had finished Mana struggled to climb out of the hold. Colin was
found unconscious at the bottom of the ladder. All three men were suffering the effects of
carbon monoxide poisoning and were hospitalised.

Before the shift, Stan, who had previously seen an OSH hazard alert, briefly mentioned to
Colin that there could be a danger of exhaust fumes, but only to him, and with no
reference to the specific danger of carbon monoxide poisoning — how it occurs or what
could be done to avoid it, or in the event of an emergency.

Direct Shipping were convicted under section 12 for failing to provide employees with
information about a hazard arising out of their work, and what to do in the event of an
emergency. The company was also convicted for failing to meet the general duty of
section 6.

2.5 Supervision and training

Employers must ensure employees are either sufficiently experienced to do their work safely or
are supervised by an experienced person (section 13 (a)).

Also, the employee must be adequately trained in the safe use of all plant, objects, substances,
protective clothing and equipment that they are or may be required to use or handle (section 13

(b)).

The purpose of this section is the avoidance of harm to employees and others by ensuring that
employees have the knowledge and experience that they need to safely:

e Carry out their work;
* Use plant; or

e Deal with substances;
in their place of work.

The provision applies to people receiving on-the-job training or work experience and deemed
“employees” by the Act, but it doesn’t apply in relation to volunteers doing regular work.

If employees do not have sufficient knowledge or experience themselves, then they must be
supervised by someone who has.

Towards ensuring that people do have adequate knowledge and experience, section 13(b) further
requires that employees are adequately trained in the safe use of all plant, objects, substances,
and protective clothing and equipment that they may be required to use or handle.

The standard to be met by the employer is taking "all practicable steps" to ensure these
requirements are met (see 1.5, All practicable steps).
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Examples:

Jake began a new job in a sawmill. He had been hired by Bart, the manager of
Woodcutters Ltd, who trained and set him up in his first job — feeding timber into a band
re-saw, a machine for cutting up large planks of timber. Despite the fact that Jake had
never worked in a sawmill before, the training he received was limited to Bart turning on
the machine, feeding a few pieces of timber through the blade, and then watching Jake
put a few pieces of timber through. To check that training was complete, Bart asked Jake
if everything was "OK". Jake said it was and began work full-time on the band re-saw.

Two days later, Jake was feeding timber in along the rollers at the entrance to the saw
when his arm became caught in the rollers and drawn into the machine. It was
subsequently amputated.

Jake had not been trained how to use an emergency stop device that was fitted to the
machine and with which he would have saved his arm.

Woodcutters Ltd were convicted on two charges under section 13 for failing to provide
adequate training or supervision.

Keith had been employed for some months as a process worker at a small foundry
operated by Bold as Brass Ltd. One day his supervisor, Ross, instructed him to stop
working in the area that he had been, and to stand in and operate a hot-forging press
while another person was away.

Keith had used the machine only once a month or two before, and then only for about 15
minutes and under supervision. At the time he had been shown how to place hot brass
ingots in the die and to press the foot pedal to activate the press and stamp out the
product. He was not an experienced worker and his understanding of the machine had not
improved by the time he used it a second time — he still did not fully understand how it
worked, or know how to turn it on or off.

After Keith had been working the machine a short time, an ingot jammed in it. He didn’t
know what to do, but he didn’t want to ask Ross, because the last time he had asked a
question Ross said "If you don’t know what to do then you might as well go home".
Another worker told him to take the tool apart with a spanner, and he was in the process
of doing this when his foot slipped on to the activating pedal, causing the machine to cycle
and partially amputating three of Keith’s fingers

Bold as Brass Ltd were convicted under section 13 for failing to adequately train or
supervise an employee.

Wilma was employed as a process worker at Wag Pet Foods. Her job involved mixing
quantities of raw materials in large cooking cylinders and cooking them ready for canning
or packaging.

After each batch had been cooked the cylinder would need to be cleaned to a high
standard. The method used at the factory was to turn on the cold water supply to the
cooking cylinder and, while the water was running, climb to a hatch at the top of the
cylinder and add a 25 kg bag of caustic soda in powder form. The cylinder would then be
heated and steam applied, before being emptied and cleaned. Wilma had followed this
procedure numerous times.

One day Wilma followed the procedure but added only half the bag. She then went for a
tea break while the cylinder heated. When she got back to the cylinder she climbed up
with the remaining contents of the bag of caustic, opened the hatch, and added it. The
effect of adding the caustic to the heated water was a violent chemical reaction, which
blew back on Wilma, causing severe burns to two-thirds of her body and causing her to
lose one eye completely, and almost all of the sight from the other.

Wag Pet Foods were convicted under section 13 for failing to train and supervise an
employee, and for failing to have in place systematic methods for identifying hazards.
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Knowledge and experience

The focus of section 13 is on the ability of the individual employee to complete the task safely at
any given time. This is consistent with the Act’s performance-based approach, where the
employer may choose how the result is best achieved. In general, employers should ensure that
employees do not undertake any work unsupervised unless they are satisfied that the employee
has the necessary knowledge and experience to perform it safely in that place of work. In the
case of younger or inexperienced workers, it may not be enough for an employer to simply ask
the employee if they are competent and receive a "yes" in answer. Where an employer is
unfamiliar with an employee’s competency level or an employee is unfamiliar with the work,
plant, substances, or the setting where the work is being carried out, there may be an onus on the
employer to have the employee demonstrate their competency.

Similarly, the fact that an employee holds a formal qualification, or experience at another place
of work may not be enough — further training or supervision may be required.

Supervision

Supervision is only required where an employee or group of employees does not have
appropriate knowledge or experience. The degree of supervision required is a matter to be
decided in each case. Depending on the circumstances, supervision may be direct, or as a group;
immediate, or remote; or it may relate only to particular aspects of the work.

Providing supervision may include a requirement to control "skylarking" in some cases where an
employer is aware of behaviour that is likely to cause harm to employees or others. This
requirement should be read in conjunction with that of section 15.

Supervision may also include the provision, enforcement and maintenance of safety procedures,
such as a lock-out system.

Training

In addition to employees having sufficient knowledge and experience, the Act requires that
employees are "adequately trained" so that they can safely perform any particular work or task.

Section 13’s requirement applies equally to all categories of employee: part-time, full-time,
permanent, temporary, or casual.

Case law suggests that, while it is useful that a formal record of training and skills and
competencies is kept, it is not essential. Instead, as stated above, the emphasis is on the ability of
the individual to perform the task safely at the time.

The level of training required is "adequate", not exemplary. The emphasis of the section is on
the safe use of all:

e Plant;

*  Objects;

e Substances; and

* Protective clothing and equipment

that employees are, or may be, required to use.

The duty of employers to train employees needs to be read in conjunction with employee’s duties
to follow instruction and not to endanger themselves or others. This means, for example, that an
employer is not required to train an employee in the use of equipment or substances where the
employee has been instructed not to carry out that activity. Such a situation is more likely to be a
matter of the employer exercising adequate supervision.
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Section 13(b) is, on the other hand, clear on the need to train in the use of equipment or
substances that employees may be reasonably likely to need to use.

Induction training

Induction training is essential for new employees, and some training will need to be repeated
with every significant change of an employee’s duties or work environment. Induction, or basic
"on-the-job" training should include:

* How to carry out the job in a safe and healthy manner;

* Information on hazards and hazardous work practices (section 12);
*  Where applicable, details of any isolation or "tag-out" procedures;
* Reporting of accidents or incidents (sections 7 and 25);

* Selection, use, fitting, storage, and maintenance of protective clothing and equipment
(section 10);

*  Where to obtain occupational safety and health information; and
* Emergency procedures.

The requirement to provide induction training should be read in conjunction with the
requirements to provide information on hazards and on emergency procedures (section 12).

Supervisors or managers

The position of employees as managers or supervisors could also affect the nature of the training
provided. An employee may be responsible for supervising others, or the management, or
control, of some parts of the work process. This level of responsibility would require more
comprehensive training in the administration of safety and health and the organisation of systems
of work so that employees are not exposed to hazards.

Examples:

Tane was an experienced mill hand employed at a laminated veneer board mill operated
by Optima Wood Products Ltd.

At the end of one working day, Tane was told to report to an area of the mill where he did
not normally work to help out. For the last half hour before the end of the shift, he worked
at a cutting table under limited supervision.

The next day he reported for work at the cutting table at the start of his shift. Five minutes
later he mistakenly stepped into a pit beside the machine, lost his balance and fell against
a revolving shaft, and was injured. The pit had previously been covered by a board, but it

had been removed at some time before he started work.

Optima was convicted for failure to provide adequate training under section 13(b), and for
failing to meet the general duties.

Libby worked as a secretary for a group of consultants at the accountancy firm Costa
and Plenty. Her career began as an office junior and, after a while she was promoted to a
position as a secretary.
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Libby’s new job meant she had to type for long periods, beyond her level of competency
as a non-touch typist. After about a year she began to notice early symptoms of OOS.
She had been given no training in OOS prevention or practical help to re-organise her
workstation, or adjust her systems of work. After a further period, and attempts to
reorganise her own workstation, Libby’s health deteriorated and she began to loose time
off work with OOS. About 18 months after the first appearance of symptoms, and
subsequent physiotherapy, reduced working hours, attempts at rehabilitation, etc. the
company medically retired her from the position.

Costa and Plenty were convicted for failing to meet the general duties and under section
13(b) for failing to adequately train an employee in the safe use of a visual display unit.

2.6 Employee participation
Part 2A of the Act is based on the principles that:

* All persons with relevant knowledge and expertise can help make the place of work healthy
and safe; and

*  When making decisions that affect employees and their work, an employer requires
information from employees who face the health and safety issues in practice.

In recognition of this, the Act creates a duty for employers to provide reasonable opportunities to
employees to participate effectively in ongoing processes for the improvement of health and
safety in their place of work (section 19B). This applies in particular to the hazard management,
information, training and supervision processes set out in sections 6-13 of the Act.

The Act specifies circumstances where a system is required to be in place to allow the
contributions of employees. Safety and health committees and representatives provide a means
for such consultation and co-operation, and their establishment is encouraged.

The duty to involve employees is also supported by a new part 2A and schedule 1A of the Act,
which contain default provisions for where there is not agreement on a system of employee
participation.

The legal responsibility for safety and health decisions at a workplace rests with the employer.
However, employee participation will help employers to reach decisions that take into account
information from and the recommendations of the people who are often closest to and most
familiar with workplace hazards — and most likely to be harmed by them.

The section 19B duty
What is meant by “reasonable opportunities”

The Act defines what is “reasonable opportunities” for employee participation as those that are
reasonable in the circumstances. Regard must be had to relevant matters concerning the place of
work, and how work is organised, such as:

* The number of employees that an employer has;

* The number of different places of work run by the employer, and the distance between them,;
* The likely potential sources or cause of harm in the workplace;

* The nature of the work and the way that it is arranged;

* The nature of the employment arrangement, including the extent and regularity of
employment for seasonal or temporary employees;

Regard must also be had to:
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* The willingness of employees and unions to develop an employee participation system; and
* The overriding duty to act in good faith.
(section 19B(5))

When a formal employee participation system must be developed

If an employer has fewer than 30 employees, and one or more of those employees requires the
development of an employee participation system, then a system must be developed.

If an employer has more than 30 employees (whether or not in a single location), a system of
employee participation must be developed.

Where an employee participation system is required, it must be developed with the involvement
of any employees who wish to be involved, and unions representing them (section 19C(2)).

The parties must co-operate in good faith “to seek to develop, agree, implement and maintain” an
employee participation system.

The duty applies in relation to all employees, but not to volunteer workers, people receiving on
the job training or work experience, or loaned employees (deemed “employees” under sections
3C-3F). It does not apply with respect to the armed forces.

It should also be noted that, for the purposes of determining the number of employees in terms of
section 19C, and the training entitlements of health and safety representatives (see below), only
employees who have worked 180 hours or more over the previous 12-month period are counted
as “employees” (section 191).

Agreeing on a system of employee participation

There is an obligation for all parties to act in good faith in reaching agreement on a system of
employee participation. The agreed system must encourage co-operation between employee and
employer representatives on issues — with particular emphasis on systems for identifying and
managing hazards. Consideration will also need to be given to the means that employers have in
place for providing information to employees and health and safety representatives about health
and safety issues.

Every agreed system must contain a process for its review.

Elements of a system of employee participation

An employee participation system may include whatever the parties agree on, although it needs
to give effect to the essential section 19B duty, in that it gives reasonable opportunities for the
employees to participate effectively in ongoing processes for the improvement of health and
safety. In addition, the Act gives some examples of matters that could be included. These are:

* Electing health and safety representatives, and deciding whether they should act individually
or as part of a health and safety committee; and

* Developing processes for ensuring regular and co-operative interaction between the
representatives of employer and employees on health and safety issues.

A practical part of the system may be about employees’ role in hazard identification.

A system developed by an employer with numerous or diverse workplaces, may allow for more
than one health and safety representative or committee. Each health and safety representative or
committee may represent a particular type of work, or place of work of the employer, and the
Act does not set a minimum or maximum number of either.
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Where a system includes the appointment of health and safety representatives, it may increase
or decrease the number of days’ paid leave that an employer must allow the representative to
train for their role.

Maintaining an existing system

The amending legislation which introduced employment participation requirements also allows
the retention of existing systems — with agreement.

Where an employer had an employee participation system in place at 5 May 2003, and the
employer, employees and their unions agree to keep it, then it may continue in use.

However, the system will need to contain a process for review that has been agreed to by the
parties.

Where there isn’t agreement

The Act sets out default provisions if the employer is required to seek to develop an employee
participation system, and agreement cannot be reached within 6 months of the requirement
taking effect (as set out in section 19C). These provisions are set out in part 3 of Schedule 1A of
the Act.

Where there are less than 30 employees

If one or more employees, or a union representing them, requires the development of a system
and it is not agreed on and implemented within six months of the request, then the employees
(together with their union(s)) must elect at least one health and safety representative. The
representatives will be elected to carry out functions defined by the Act. The process of election
is also defined by the Act.

Instead of holding an election themselves, the employees, with their union, may in turn require
the employer to hold an election. The election must occur within 2 months of the employer being
notified of the employees’ request. Requirements for the election of health and safety
representatives are the same as for employers with more than 30 employees. See, Employee
health and safety representatives, below.

Where there are more than 30 employees

An employer of more than 30 employees is required to develop a system (section 19C(1)(b)).
Where the employer employed more than 30 people from 5 May 2003, and agreement on the
nature of the system is not reached by 5 November 2003 the employees are required to hold an
election for health and safety representatives. The representatives are to carry out the mandatory
functions. Alternatively, the election may be or for up to 5 representatives to function as
employee members of a health and safety committee. The process of election is also defined by
the Act.

Instead of holding an election themselves, the employees, with their union, may in turn require
the employer to hold an election. The election must occur within 2 months of the employer being
notified of the employees’ request. See, Employee health and safety representatives, below.

The requirement also applies six months from any given time when an employer first employs 30
employees.
Electing representatives where a system has not been agreed to

Where an election for a health and safety representative is required, the Act describes who is
eligible to be a candidate and how the election is to be conducted (clause 7 schedule 1A).

To be eligible, candidates must:
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*  Work sufficiently regularly and for sufficient duration to be able to carry out their functions
effectively; and

* Be willing to take on the position.

The election must provide all employees in the particular type or place of work, or other
grouping (under section 19C(5)) with a reasonable opportunity to vote.

An election is not required for any position where there is only one candidate, or there is no
suitable candidate. Where there is no suitable candidate, the position remains unfilled.

Where a vacancy arises, the employees and their union(s), are required to hold an election to
replace the representative. As discussed above, the employees can, in turn, require the employer
to hold the election instead (clause 5, schedule 1A).

Employee health and safety representatives

Functions of health and safety representatives

Where an agreed employee participation system allows for the appointment of health and safety
representatives, the Act suggests the following examples of functions that a representative may
have:

» To foster positive health and safety management practices in the place of work;

* To identify and bring to the employer’s attention hazards in the place of work and discuss
with the employer ways that the hazards may be dealt with;

* To consult with inspectors on health and safety issues;

* To promote the interests of employees in a health and safety context generally and in
particular those employees who have been harmed at work, including in relation to
arrangements for rehabilitation and return to work; and

* To carry out any other functions conferred by the particular system of employee
participation, a code of practice, or by the employer (with the agreement of the representative
or a union representing them).

These functions are set out in part 2 of schedule 1A of the Act. They are mandatory where there
has not been agreement on the employee participation system and the Act’s default provisions
have been invoked to require the election of employee representatives. The election of
candidates in these circumstances is described above.

Training and information for health and safety representatives

The Act encourages the training of representatives to better carry out their role. The requirement
for information provision is described at 2.4, Information for employees and health and safety
representatives.

The training may be “approved” or otherwise.

Representatives elected under the default provisions are eligible for up to two days’ paid leave
each year to attend training that has been approved by the Minister of Labour by notice in the
Gazette (sections 19E and 19F). This entitlement may be increased or reduced under the terms of
an agreed system of employee participation, but if there is not specific reference to the amount of
training available then the requirement of two days’ leave under section 19E will apply, subject
to maxima specified in section 19F.
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A process of applying for and taking leave to complete approved courses — which is consistent
with leave for employee delegates under the Employment Relations Act — is set out sections
19E and 19F.

If a representative has completed an approved training course, then he or she may issue hazard
notices (see below).
Hazard notices

A trained health and safety representative may issue a hazard notice under section 46A of the
Act.

A representative is considered “trained” in terms of the Act if they have either:
* Achieved a level of competency specified by the Minister of Labour in a Gazette notice; or
* Completed an approved course (see above).

A hazard notice is intended as a communication tool between a health and safety representative
and the employer. Its purpose is to describe a hazard in a place of work that has been identified
by the representative, but where there is not agreement on how the hazard should be managed.

A hazard notice contains no penalty and there is no requirement to forward a copy to OSH or any
other agency. However, if it refers to a breach of the Act, which continues, it may form prior
warning for an infringement notice.

Before the hazard notice is issued by a trained health and safety representative:
* The representative must believe on reasonable grounds that a hazard exists; and

* The employer and the trained health and safety representative have discussed the issue in
good faith; and

* The parties cannot agree on how to deal with the hazard, or a timeframe within which to deal
with it.

To be valid, a hazard notice must:
* Describe a hazard in a place of work; and
* Be in the prescribed form.

It may or may not set out suggested steps to deal with the hazard.

Representatives and the right to refuse dangerous work

A trained health and safety representative may validate an employee exercising the right to
refuse unsafe work under section 28A. This is achieved by their advising the employee that the
work is likely to cause serious harm (s 28A (3)). The representative’s decision must be formed
on reasonable grounds. See 3.2, The employee’s general duty.

Dispute resolution with respect to employee participation

Employers who breach the employee participation provisions are potentially committing an
offence under the Act.

Section 50 (1) makes it an offence for an employer to breach the section 19B duty to provide
“reasonable opportunities” to participate, or not to hold an election for a health and safety
representative when required to under clause 6 of schedule 1A.

All other breaches or disputes with respect to the Act’s employee participation requirements are
considered employment relations matters and disputes are resolved under the processes of the
Employment Relations Act 2000.
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There is provision under that Act for the parties to apply to the Employment Relations Authority
for a compliance order in relation to the development or maintenance of an employee
participation, hazard notices, or an employee’s right to refuse work that is likely to cause serious
harm. A health and safety inspector may apply for a compliance order in relation to the
implementation of a system of employee participation in any workplace.

[Refer to the fact sheets, What is employee participation? Employee participation, and
Health and safety representatives]

2.7 Volunteer workers

General duty

The Act recognises that volunteers doing work activities for other persons should have their
health and safety protected because their wellbeing and work are as important as the wellbeing
and work of employees. All people, regardless of whether or not they are employers, who use
volunteers have a duty to take all practicable steps to ensure the health and safety of the
volunteers while they are carrying out the work activity. In particular, they should take hazards
into account when planning the work activity (section 3D). The duty is not enforceable.

Enforceable duties

Where an employer or self-employed person engages a volunteer worker on a regular and
ongoing basis, the volunteer may be deemed an employee in terms of the Act and the employer
or self-employed person their “employer”. Where this is the case, sections 6-12, 19 and part [V
apply as if the volunteer were an employee (section 3C). The duties are enforceable against both
the employer and the volunteer.

There are exceptions for the following voluntary work (section 3C (3)):
* Participation in a fundraising activity;

* Assistance with sports or recreation for a sports club, recreation club or educational
institution;

* Assistance with an educational institution outside the premises of the institution; or
e Providing care for another person in the volunteer’s home.

[Refer to the fact sheet, Volunteers]

2.8 People who are not employees

Employers also have a duty to people who are not their employees. An employer must take all
practicable steps to ensure that the actions or inaction of an employee while at work does not
harm any other person (section 15).

The non-employees covered under section 15 include groups such as customers, hospital
patients, contractors or other visitors to the workplace, an employee’s family, passers-by and any
other person who may be affected by the work activity.

It includes a duty to stop employees harming others through skylarking or other actions or
inaction by an employee where it is reasonably foreseeable that harm will be caused to another.

As an example, work involving hazardous substances has the potential to harm members of an
employee’s family. Safety and health policies and procedures should ensure that employees do
not transport substances, such as contaminated dust or fibres, to their homes or other places on
work clothes, in vehicles, etc.
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Where hazardous substances, such as paint stripper, solvents or rust removers are stored in a
work vehicle which may be at or near the family home, procedures should ensure that children
do not have access to the substances. The system of work should include the provision of
information on which substances may be harmful, proper storage in the vehicle to prevent
spillage, locks to ensure that substances are secure, training on action to be taken in an
emergency, and regular checks that safe work practices are followed.

The same applies to plant, such as power tools or hazardous substances, which are taken to the
family home at the end of each working day.

The case law suggests employers must go to some lengths to meet the "all practicable steps"
requirement. This means that it is not sufficient to have a rule or procedure — the employer must
enforce it. Where non-compliance could have serious consequences, there may be a need for
back-up procedures.

Section 15’s duty should be read in conjunction with section 19’s duty of employees not to cause
harm to themselves or others.

The section 15 duty does not apply to employers who engage volunteers.

It does apply to the activities of those deemed employees because they are undertaking on-the-
job training or are loaned employees.

Example:

Rolf operated a business known as Flush and Brush Ltd. It specialised in sandblasting
houses and other buildings before painting them, and usually involved Rolf or his
employees doing the work as a complete deal. One day he was approached by Jim about
a quote for sandblasting and painting his family home. After some discussion Rolf and Jim
came to an arrangement where, instead of the complete package, Flush and Brush would
only sandblast the house in preparation for Jim to paint it himself. The company was paid
on an hourly rate, and it was agreed that Jim would clean up the residual sand after the
sandblasting of the older home’s exterior.

Rolf then sent his employee, Ned along with the equipment to do the job, and the house
was sandblasted. Ned then left the residual sand for Jim to clean up, and that was the last
contact the company had with Jim.

Because it was an older home covered with lead-based paint, the blasting sand left lying
around the house was contaminated with lead. Mention of this hazard had been made by
Rolf to Jim. However, the sand wasn't cleaned up after Ned left.

Instead it was left lying around and Jim’s young children played in it. They quickly began
to suffer the effects of lead poisoning, and had to be hospitalised. Jim’s wife, Trish, was
also treated for abnormally high blood-lead levels.

Flush and Brush Limited were convicted for failing to ensure that the action or inaction of
an employee does not harm any other person, and for failing in their duty as a "person
who controls a place of work". The court found that, although the company was not
contractually obligated to clean up the contaminated residue, it is not possible to contract
out of the duty set out in the Act. The company was expected to take all practicable steps
to ensure that the hazard it had created was in fact removed. This would have involved at
the very least a follow-up visit to the house.
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Part 3: Duties of employees

This part describes how the Act applies to employees, in terms of duties and rights. Employees
also have duties in relation to:

* Accidents (see part V of this guide); and

* Assisting health and safety inspectors and/or departmental medical practitioners as
appropriate (see part VI).

3.1 The meaning of "employee"

An "employee" is defined in section 2 of the Act. An employee is any person who is employed to
do any work for hire or reward under a contract of service.

In addition, some regular voluntary workers, and workers who do not receive any payment, such
as family members helping in a family business, or students or trainees gaining unpaid work
experience, may be deemed “employees” under the Act (sections 3C- 3F).

People receiving training assistance are “employees", and their employing agency or host
employer has the duties of an employer in relation to them.

An employee may be permanent, temporary, casual, full-time, or part-time. They may be of any
age, or have any degree of experience or responsibility in the workplace — the Act applies to an
apprentice or new employee as well as a senior executive.

The duty applies to employees in all industries and occupations.

Exemption

An important exemption is that someone employed to work in or on the residence of the
employer is not an employee in terms of the Act.

See 1.4, Coverage is broad.

3.2 The employee’s general duty

What the Act expects of employees is summarised in the employee’s general duty of care, set out
in section 19. It requires that if you are an employee, then you should take all practicable steps to
ensure:

* Your own safety at work; and
» That no action or inaction by you while at work causes harm to any other person.

More specifically, the section states that where suitable protective clothing or equipment is
provided by the employer, the employee must use it.

These responsibilities do not detract from the duties of the employer or others. Where there are
breaches of the law, more than one party may be subject to enforcement action as a result of any
incident.

When an employee suspects work is unsafe

The effect of section 19 is to create an obligation for employees not to undertake work which is
unsafe, or which involves unsafe practices. Where an employee becomes aware of an unsafe
work situation or practice, they should make it safe, or if they cannot, inform their supervisor or
manager. There may be occasions when this involves refusing unsafe work (see below).
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The extent of the employee’s general duty

The employee’s general duty applies to all people who are within the definition of "employee"
given above.

The scope of the duty is wide, because it extends to not causing harm to "any other person" —
whether fellow employee, employer, visitor, or member of the public. For an employee to have
failed in the duty, harm does not need to have occurred to themselves or another person. The
action or inaction only needs to have been likely to have caused harm, and the standard of care
required is "all practicable steps" (see 1.5, All practicable steps).

Because the standard of care is "all practicable steps", the degree of care and responsibility that
is expected may vary from one employee to another. A surgeon leading an operating team, for
example, is expected to exercise the "reasonable skill and care" of his or her profession, as is a
shearer, or a clerical assistant — but in a practical sense, the reasonable expectation of an
employer, or the law, varies in each case.

It is important to note that the duty applies to acts or omissions. Section 19 therefore refers to
any action by an employee and other things that an employee may forget to do or choose not to
do (i.e. an omission) in the place of work.

Managers and supervisors. The duty to avoid causing harm to others may also place greater
responsibilities on managers and supervisors, where the number of people who may be affected
by their decisions on safety and health matters could be considerable.

When employees come into contact with the public. There are also likely to be occasions when
managers, supervisors or employees in contact with the public represent the health and safety
interests of their employer. Employees should be aware when this situation arises. The general
duty of employees not to cause harm to others, should be considered alongside the employer’s
duty to ensure their employees do not cause harm to others (section 15).

Particular duties

Below is an expansion of what the employee’s duty under section 19 means in a practical sense,
and when read in conjunction with the corresponding duties of employers set out in other
sections of the Act.

Following the employer’s instructions regarding hazards in the place of work

This requirement corresponds with the employer’s duty to identify and manage hazards (sections
7-10), provide the necessary information on hazards (section 12), and provide adequate
supervision and training (section 13).

Employees are also required to follow improvement or prohibition notices (see 3.3, below).

Reporting hazards

Where an employee becomes aware of a hazard, and is unable to correct it, they should report it
to their supervisor or manager. Any procedure that sets up a chain of command or delegates the
task of receiving hazard reports should ensure there is prompt action to fix the problem or refer it
on to someone who can address it.

The legal responsibility to ensure that employees are not exposed to hazards rests principally
with employers. In addition, supervisors who do not follow an agreed reporting procedure could
be affecting the safety and health of other people through an omission at work, and may be
failing to meet their duty as employees.
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Using and caring for protective clothing and equipment and emergency
equipment

Section 19 contains a specific duty for employees to use suitable protective clothing and
equipment provided by the employer.

This duty corresponds with the employer’s duties to, provide any necessary protective clothing
and equipment and ensure its use (section 10(2)(b)), and to provide information and training in
its use, care and storage (sections 12 and 13) — also with the duty to develop emergency
procedures (section 6).

An employee must not misuse or damage equipment. For example, it would be an offence to
deliberately render fire-fighting equipment inoperative, or to remove guards from the dangerous
parts of machinery without good reason. This requirement will usually apply when an employer
has provided the necessary information on hazards (section 12), and supervision and training
(section 13), and an employee’s actions to misuse or damage are quite deliberate.

[Refer also to the fact sheet, Personal protective clothing and equipment.]

Co-operating with the monitoring of workplace hazards and employees’ health

Where a significant hazard is minimised (i.e. not eliminated or isolated) an employer is required
to monitor employees’ exposure to the hazard and — with the employees’ permission — their
health.

It is mandatory for an employee to follow the employer’s instructions and co-operate in the
monitoring of workplace hazards.

However, for an employer to monitor an employee’s health as required by section 10, the
employee must give their permission. An employer is required to take "all practicable steps" to
gain an employee’s permission to monitor an employee’s health, although an employee may
refuse. Where this is the case, it does not limit the employer’s responsibility to monitor other
employees, and to continue to take all practicable steps to minimise employees’ exposure to the
significant hazard.

Employees are also required to comply with monitoring by departmental medical practitioners
(see 3.3 below).

Reporting work-related injuries or ill health

Employers are required to record and evaluate all accidents or harm, including "near misses"
where injury or harm could have occurred (section 25). They are then required to investigate
whether the incident was caused by a significant hazard (section 7(2)), and, if so, control the
hazard.

If employers are to meet this requirement, employees need to report all occurrences of harm or
incidents to their immediate supervisor or manager.

This applies to physical injuries, and to the early symptoms of illness or disease that may be
connected with work. For this reporting to occur, employees should have received information
from the employer about the early symptoms of which they should be aware (section 12). For
example, keyboard operators should be aware of the symptoms of occupational overuse
syndrome, or a spraypainter aware of the symptoms of being sensitised to isocyanate-based
paints.
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Situations where an employee may face enforcement action for failing to meet the
general duty

Infringement notices may be issued to employees where there has been prior warning.

It is OSH’s policy that prosecution of employees for breach of section 19 does not occur unless
the employer has provided the employee with the opportunity to perform at the required safe
level. This usually means that an employee prosecuted will have:

* Disobeyed clear instructions;

* Acted recklessly;

* Been grossly negligent;

* Been "skylarking"; or

*  Wilfully ignored an obvious hazard.

Harm does not need to have occurred. The action or inaction only needs to have been likely to
have caused harm.

It is important to remember too, that employers and employees may both face enforcement
action from the same incident. Negligence on the part of an employee does not mean the
employer will not face enforcement action, or that a court will turn a blind eye to an employer’s
failure to meet their duties.

[Refer to 6.5, offences and penalties, and the fact sheet, Infringement notices.]

The right to refuse to do work that is likely to cause serious harm

An employee may refuse to do work if they believe that the work they are required to do is likely
to cause serious harm to him or her (section 28A).

Having formed a belief that the work is likely to cause them serious harm, the employee may
continue to refuse to do the work if:

» They attempt to resolve the matter as soon as practicable after their refusal; and
e The matter isn’t resolved; and

* The employee believes, on reasonable grounds, that the work is likely to cause serious
harm to him or her.

The Act specifies that “reasonable grounds” for refusing work exist if a health and safety
representative advises the employee that the work is likely to cause serious harm to that him or
her. The health and safety representative must also have “reasonable grounds” for offering any
such advice (section 28A(3) and (4)).

The “right to refuse” cannot be exercised where the particular work inherently, or usually carries
an understood risk of serious harm —unless the risk has materially increased beyond the
understood risk (section 28A (5)). This means for example, that a firefighter accustomed to
fighting single storey house fires would not be able to refuse to do that work, unless another
additional hazard, such as flammable liquids were present. Similarly, a rigger equipped and
accustomed to work at heights would need the addition of another hazard, such as high winds, or
a risk of lightning strike, to exercise the right.

Where the right to refuse is exercised by an employee, that employee must do any other work
within the scope of their employment agreement that the employer reasonably requests (section
28A(6)).

The right to refuse work under the Act does not limit the employee’s right to refuse work under
other legislation or the common law (section 28A (6)).
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The Act explicitly requires employers, employees and their representatives to deal with each
other in good faith in any situation involving the right to refuse unsafe work.

Any dispute or question about the application of the right to refuse is an employment relationship
problem for the purposes of the Employment Relations Act 2000 (section 28A (8)).

[Refer to the fact sheet, Right to refuse dangerous work]

Examples:

Desmond worked as a skilled and experienced electrician servicing substations and other
facilities for his employer, power authority MegaEnergy Ltd. The company had a set of
stringent protocols for assessing and planning jobs, and to ensure the safety of its workers
and others from day to day. Desmond was familiar with these procedures, and was
technically competent.

One day Desmond and his co-worker, Les were given instructions to service a particular
component of a substation. They chose the tools and equipment they needed from their
depot, including a stepladder for gaining access, and drove to the substation to begin
work.

When they arrived, Desmond realised that the stepladder wouldn’t provide adequate
access to the disconnectors he needed to service, unless he stood it on top of part of
some related circuit breaker equipment. It also meant placing the stepladder adjacent to a
33,000 volt supply line, which was contrary to safety requirements. A properly positioned
extension ladder would have provided an alternative, safe means of access, but also
meant a trip back to the depot to get it. Because he had not completed the required
checklist evaluation of the task beforehand, Desmond probably made the decision to use
the stepladder prematurely.

While he was standing on the ladder, working on the disconnectors, Desmond caused a
"flashover" between the equipment he was working on and the high-voltage line. He
received an electric shock causing burns to his face and arms, and cuts to his shoulders.
He spent three days in hospital.

Desmond was convicted and fined for failing to ensure his own safety as required by
section 19(a).

Josh worked as a rigger for Column’n’Beam Steel Fabricating Ltd, which was
contracting for the supply of structural steel to a large construction project.

To give access to an area where steel was being fabricated, the principal to the contract
had built an elevated catwalk. However, it had become a matter of pride for Josh — who
was experienced with work at heights — to ignore the catwalk and walk across to the
elevated place of work along a narrow steel beam, and without any restraint or fall arrest
device. Column’n’Beam’s supervisor on the site was aware of the action, when one day a
health and safety inspector saw Josh make his entry.

Josh was convicted for failing to ensure his own safety under section 19(a).
Column’n’Beam Ltd were also convicted for failing to ensure employee safety as required
by section 6.

Gordon managed several staff at a regional distribution depot for a manufacturing
company, Topstuff Ltd. It was company policy to encourage youth training and
employment, and Gordon co-operated with local secondary schools to provide work
experience for pupils.

This meant that one day secondary pupil, Tania was working at Topstuff’s depot under
the supervision of Gordon. Tania helped unload materials from a forkhoist, and when that
task was done, Gordon instructed her to ride on the forks of the forkhoist to another part of
the depot. While the forkhoist was being driven there, it came in contact with some
shelving, and the end of Tania’s thumb was crushed, leading to its eventual amputation.
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Gordon was convicted and fined for failing to ensure the safety of others under section 19

(b).

3.3 Requirements by health and safety inspectors and departmental
medical practitioners

Inspectors

The Act provides for health and safety inspectors to issue improvement notices or prohibition
notices to employees, employers, or others who control a place of work.

Improvement notices are issued by inspectors to employers, but may also be served to an
employee. They are issued when an inspector believes an employer or employee has failed or is
failing to observe a particular provision of the Act, and that the failure will continue. A notice
contains a description of which section of the Act is being breached, how it is being breached, a
statement of what needs to be done to rectify it, and a date for compliance.

Where an employee is issued with an improvement notice, it is an offence not to comply (section
39 (9)).

For more information, see 6.3, Improvement and prohibition notices.

Prohibition notices are issued by inspectors when they believe that failure to comply with a
provision of the Act could lead to serious harm. They prohibit the use of a particular machine,
process or other source of the hazard.

Prohibition notices are fixed near to the part of the place of work that they relate to. A copy is
also given to the person in charge of the "activity, building, place of work, plant, process,
situation, structure or substance" — and this person may be an employee.

When an employee is issued with a prohibition notice, they are responsible for ensuring that the
prohibited action does not occur (section 42 (2)).

An employee who is aware of the existence of a prohibition notice also commits an offence if
they do not comply with it (under the general duty of section 19).

For more information, see 6.3, Improvement and prohibition notices.

Departmental medical practitioners

The Act provides for the monitoring of employees’ health by departmental medical practitioners
(doctors employed by the Department of Labour to enforce health requirements of the Act).

Where a departmental medical practitioner is satisfied that an employee’s health is affected by
exposure to a significant hazard, they may issue a written notice (under section 36), requiring the
employee to:

* Be examined by a medical practitioner and their fitness for work assessed; and/or
* Provide a sample for testing or analysis.

Suspension notices. Where a departmental medical practitioner is satisfied on reasonable
grounds that an employee has been harmed by exposure to a significant hazard, they may issue a
suspension notice requiring an employee to stop doing anything that "constitutes, causes, or
enhances" their exposure to the hazard (section 37).

A suspension notice may also be issued where an employee’s exposure is suspected and the
employee has refused to be medically examined or to provide a sample.
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Whenever a suspension notice is issued to an employee, a copy is also given to the employer,
who is required to ensure that it is complied with.

For more information, see 6.2, Departmental medical practitioners.

3.4 Rights of employees and health and safety representatives in
relation to information

The Act requires employers to provide employees with information on the hazards they may
encounter or create in their work (section 12).

It also requires employers to make available to employees the results of workplace health and
safety monitoring (section 11).

Information on hazards

Before an employee starts work of any kind, their employer must inform them of:
* Emergency procedures (developed under section 6(¢));

* Hazards they may be exposed to while at work;

* Hazards they may create while at work which could harm others;

* How to minimise the likelihood of these hazards becoming a source of harm to themselves or
others; and

* The location of safety equipment.
This applies to the employee’s:

* Doing work of any kind,

* Using plant of any kind; or

* Dealing with a substance of any kind.

The information must be in a form that each employee who needs the information can reasonably
easily understand — whether or not English is their first language. Technical information —
such as material safety data sheets, or operating manuals — may also need to be interpreted or
explained further.

When employers give information on hazards to employees, they are required to check that it
has been understood. This is an important issue for employees, and although there is no legal
obligation for employees to "speak up" when information may not be fully understood, it is
important to do so to help the employer meet their obligations.

The employer must also ensure that having provided such information, the employee has ready
access to it.

Information for health and safety representatives

Where health and safety representatives are appointed in a place of work, section 12(2) requires
that the employer ensure that all representative have ready access to sufficient information about
health and safety systems and issues in the place of work to enable them to perform their
functions effectively. (refer to 2.6, Employee participation.)

Hazard notices may be issued to employers by trained health and safety representatives, who
may also advise employees of the existence of any such notice.

Refer to 2.6, Employee participation.
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Information on health monitoring

Employers are required (by section 11) to inform employees of the results of any health and
safety monitoring undertaken to meet the hazard management requirements of the Act (i.e. under
section 10).

This relates both to:
* Individual health monitoring; and
*  Workplace exposure monitoring (in relation to an individual’s place of work).

Where an employee’s health or place of work is monitored — as an individual or one of a group
of individuals — the employer is required to provide the results of any monitoring to them,
whether or not they request it.

Other employees in the place of work where general monitoring is carried out may request the
results of the monitoring. Where this happens, the employer is required to make available the
results, and in doing so, protect the privacy of those monitored.

The duty to provide information may overlap with an employer’s duty to provide training and
supervision. For more information see 2.4 and 2.5 above.

Examples:

Mahia worked as an apprentice boilermaker at Tycho Brahe Ltd, a small engineering
business of which Peter was the managing director.

One day Mabhia decided to use arc welding equipment to cut the tops off two steel drums.
He had not been told by Peter, or anyone else, that it was an activity that required a
special procedure to avoid the risk of explosion.

Mahia managed to cut the top off the first of the drums, but while he was cutting the
second it exploded, causing him to suffer third-degree burns to his face, hands and
shoulders.

Tycho Brahe Ltd were convicted for failing to provide information on hazards to an
employee (section 12), and for failing to ensure employees are not exposed to hazards
(under section 6).

Lesley and Sid worked at the engineering works of Blacksmith’s Engineering Ltd. They
did a variety of semi-skilled work surrounding the assembly and finishing of structural
steelwork. This involved the use of flammable solvents for vapour degreasing or paint
application.

One day Lesley was using a hand-held grinder to remove burrs from a tubular portal. Sid
was preparing the equipment and materials needed for applying a coating, when a spark
flew from the grinder into the midst of the materials and caused a small fire.

Because neither Sid nor Lesley knew of any emergency procedures, or where the
appropriate extinguishers for a solvent fire were kept, they were unable to control the fire
and it burnt the workshop down.

Blacksmith’s Engineering were convicted for failing to meet the requirement to provide
information to employees under section 12.

3.5 Participating in the improvement of health and safety

Employers have a duty to provide reasonable opportunities to employees to participate
effectively in ongoing processes for improvement of health and safety in their place of work
(section 19B).
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This applies in particular to the processes set out in sections 6-13 of the Act.

Employees therefore have a right to participate in this process in their place of work. The Act
specifies circumstances where a system is required to be in place to properly canvas the views of
employees. Safety and health committees and representatives provide a means for such
consultation and co-operation, and their establishment is encouraged.

[Refer to 2.6, Employee participation, and the fact sheet, Employee participation]
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Part 4: Other people with duties

The Act prescribes a range of duties on others who — although they may not be employers —
have a role to play in the prevention of harm to employees and others in or about places of work.

4.1 Duties of persons who control a place of work (section 16)

Section 16 of the Act describes the duties of "persons who control a place of work" in relation to
people in the vicinity, and to visitors. These duties are intended to meet the gap in coverage of
the Act when an employer/ employee, contractor/principal relationship does not exist.

"Person who controls a place of work" includes a person who owns, leases, subleases or occupies
a place of work, or who owns, leases or subleases plant or equipment used in a place of work.
It is discussed below.

"Place of work" is another important definition. It is also discussed below.

There is a duty to all people in the vicinity of a place of work

A person who controls a place of work is responsible for taking all practicable steps to ensure
people in the vicinity are not exposed to harm — regardless of the purpose for which they are in
the vicinity.

The extent of the duty to visitors depends on the purpose of the visit
The extent of the duty that is owed to visitors is determined by the activity or purpose for which
the visitor is present.

Where a visit brings some benefit to the controller

Broadly, where people are visiting for work-related reasons, pay to be there, or are present for
the benefit of the controller, the person who controls the place of work is responsible for taking
all practicable steps to ensure they are not exposed to harm. This includes people in the place of
work:

*  Working as employees, contractors, subcontractors (or their employees) for the person who
controls the place (section 16(1)(b)); or

*  With express or implied consent, and who have paid to be there, or who are customers or
potential customers (section 16(2)).
Other authorised visitors

There is a duty to authorised visitors not included in the above categories — to warn all people
who are to be in the place of work of known significant, out-of-the-ordinary hazards arising from
the work that has been, or is being, carried on there. For this duty to apply, the visitors must
have:

* The express authorisation of the occupier to be in the place of work (subsection 16(3)(c)(1));
or

* Have given the controller of the place oral advice that they will be working there under
statutory authority (subsection 16(3)(c)(ii)).

When there is no duty to visitors

People visiting a place of work under any other circumstances are owed no duty under section 16
by the controller. This includes people visiting for the purpose of recreation or leisure.
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People who are working in the place of work — but not as employees or contractors of the
occupier — are owed only the warning duty under subsection 16(3), and then only if they have
express or statutory authority to be there.

People who control a place of work have no duty to trespassers.

Definition of "person who controls a place of work™

Section 16 uses the definition of "person who controls a place of work" in section 2 of the Act.
It includes any:

* Owner, occupier, lessee, or person in possession of a place of work; or

* Owner, lessee or bailee of plant used in a place of work.

The section does not apply to residential premises. This means that, in the case of farms and
some other businesses with accommodation attached, those parts of the property used for
domestic accommodation are not a "place of work".

Several people may simultaneously have duties under section 16. This is made clear by section
2(2) of the Act. However, what each person must do to fulfil those duties may be very different,
and the steps that it may be reasonably practicable for one person to take may not be for another.

The term "person in possession" needs some explanation. A person who is not an owner,
occupier or lessee would be in possession of a place if they have been given the right to use the
place by the owner, occupier or lessee. For example, a construction contractor frequently takes
possession of a construction site for the duration of the project. Or, alternatively, a self-
employed truck driver, by license from the business owner with whom they are dealing, may
take possession of the place where a truck is parked while it is being loaded or unloaded.

The extent of each of the respective duties is set out below.

Duties to people in the vicinity of a place of work (section 16(1)(a))

A person who controls a place of work must take all practicable steps to ensure that people in the
vicinity are not harmed by hazards arising from the place of work.

The reason for this duty is that people outside a place of work (or in the vicinity of plant or
equipment) have no reason to expect that they will be harmed. People at work should conduct
their operations in a way which is not likely to harm people outside the place of work. In
contrast, people entering a place of work must accept some responsibility for their own safety
once they are inside the place.

The duty under subsection (1)(a) extends to taking practicable steps to ensure that people do not
enter a hazardous place of work unintentionally. This may mean the person who controls a
hazardous place of work needs to place signs or notices warning people who may enter the place
about hazards in the place, or to erect fences or other barriers to restrict entry. In determining
what steps are reasonable, consideration needs to be given to the significance of any hazards and
the likelihood that people may enter the place of work — warning notices and barriers are not
always needed.

The section is intended to cover situations such as objects falling from a construction site into the
street below. Two examples of such cases are set out below. It is noteworthy that in neither case
was any person actually harmed, illustrating that the duty is a proactive one and that harm need
not have occurred before an offence is committed.
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The application of subsection 16(1)(a) is obvious when there is a clear boundary to the place of
work. If, on the other hand, there is no clear boundary, the place of work should be considered to
be the surrounding area where hazards would normally arise from the work — while good work
practice was being observed. For example, if blasting was taking place to remove tree stumps,
the place of work would include all areas where debris might be thrown, when the explosives are
used properly, plus a safety margin. Similarly, if trees are being felled, the place of work would
be an area with a radius twice the height of the trees.

In practice, therefore, this duty will be complied with so long as good work practices are
followed. Alternatively, and using the example above, if an excessive charge was used, or
charges were not placed properly, people in the vicinity may be harmed. Similarly, if trees were
felled in such a way that they could land on vehicles travelling along a road or track, the duty is
probably not being met.

As people in the vicinity of a place of work are likely to be harmed only if poor work practices
are used, failures to comply with section 16 (1)(a) may arise where there has also been failure to
comply with sections 15, 17 or 19 of the Act.

Examples:

Greywacke Quarries Ltd operated a quarry where rock was extracted for crushing as
aggregate. It bordered housing and an industrial area.

One day the company’s foreman, Jock, prepared to fire three sets of charges into a rock
face. Fellow employee, Jim, had drilled holes along the rock face, while Jock charged
them with explosives.

Two set of charges were fired as planned, although some smaller stones were noted as
flying out into the immediate area at the time of the second charge. This blast also
removed slightly more rock than was intended. However, Jock decided to use the holes
that had been predrilled, plugging them to allow for the decreased amount of spoil to be
removed.

When the third set of charges was fired there was a cloud of flying rock which caused
some minor damage to neighbouring cars and premises. One boulder was flung across
the road into industrial premises, where it damaged buildings and vehicles, although no
one was hurt.

A similar incident had happened two months before. This time people whose property had
been affected contacted a health and safety inspector, who investigated the incident and
prosecuted Greywacke Quarries under section 16.

The court found that the company should have paid more attention to the consequences
of each charge that it placed and that it should have changed their direction and or
intensity.

The company was convicted and fined.

PV Smellie Fumigants Ltd was a firm of horticultural fumigators who were engaged by
Granny Smith Ltd to fumigate the soil of two paddocks before an apple orchard was
planted on them.

The soil fumigation was required to ensure there was no bacteria in the soil which could
harm the trees.

The fumigation agent used contained the active ingredient chloropicrin, a dangerous
poison. To be effective and safe it must be applied to wet soil and covered with either
polythene or a water seal.
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Before application, Paul, the owner -operator of PV Smellie Fumigants Ltd, checked the
soil’s moisture content and determined it to be high enough. He carried out fumigation
from a tractor towing an applicator which injected the poison into the soil as a liquid. Paul
drove the applicator, while Rose, a Granny Smith employee, followed behind with another
tractor towing a roller to compress the soil and, supposedly, create a seal.

Application took all day. Early on, the raising of some dust suggested the ground was too
dry, and by the end of the day Rose’s eyes were streaming.

At the end of the day, the soil was neither covered with polythene nor sealed with a layer
of water in order to prevent the release of the gas from the ground — as required by the
directions on the product.

After application the chloropicrin began escaping from the soil. This resulted from a
combination of factors, including the soil being too dry to apply and an inadequate seal
being applied to retain the gas. In addition, the fumigated area was low lying and prone to
mists.

By about 7pm that evening nearby residents began to develop symptoms consistent with
exposure to chloropicrin. These included sore and watery eyes, respiratory problems and
nausea. Emergency services were called, and residents in the affected area were
evacuated at about 9.30pm.

The all clear was given for residents to return at 8.30am next morning. That evening
however some residents again began to display symptoms of exposure and they
evacuated again at about 9pm. Those worst affected by the initial exposure were more
susceptible to becoming symptomatic from any lingering traces of the chloropicrin which
remained in the area.

PV Smellie Fumigants Ltd were convicted and fined for a breach of section 16(1)(a).

The use of the fumigant constituted a significant hazard to residents in the vicinity of the
fumigated land. The company had failed to take all practicable steps to ensure that
chloropicrin did not harm these residents and consequently a number of them suffered
harm and serious harm.

Duties to employees, contractors and subcontractors (section 16(1) (b))

Duties to employees

A person who controls a place of work must take all practicable steps to ensure that employees
of the person in control of the place of work are not harmed by hazards in or arising from the
place of work.

This subsection should be read in conjunction with sections 6 to 13, which relate to the duties of
an employer to employees.
Duties to contractors and subcontractors

A person who controls a place of work must take all practicable steps to ensure that contractors
and subcontractors engaged by the person who controls the place of work, and any employees of
a contractor or subcontractor, are not harmed by hazards in or arising from the place of work.

Distinction between sections 16 and 18

Section 18 requires a person (the principal) who engages a contractor, to take all practicable
steps to ensure that contractors and subcontractors, or their employees, are not harmed as a result
of any work the contractor is engaged to do. In most circumstances, it would be more applicable
to the safety of contractors and subcontractors than the duties of section 16.
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The distinction between the two sections is that section 18 deals with the work that a contractor
is engaged to do while section 16(1)(b) deals with the environment in which that work is done
(although there is inevitably some overlap). Under both sections, it is the person who engages the
contractor (the principal) who has the duty.

Section 16 will apply to situations where a contractor, subcontractor — or any employees of a
contractor or subcontractor — may be harmed by hazards other than those arising from the work
the contractor is engaged to do. For example, section 16 would apply ahead of section 18 in a
situation where a contractor needs to take a heavily-laden vehicle on a track or across a bridge,
the person engaging them must ensure that the access routes they control are suitable for the
purpose, and inform the contractor if they are not.

Example:

Mark, a self-employed plasterer, had been engaged by Giant Construction Limited to
carry out gib-stopping work on a high-rise contract.

He and another plasterer, Ross, were working from a platform across a lift shaft, when a
wooden bearer, used to support the planks providing the work surface, collapsed.

Ross managed to hang on and scramble to safety, but Mark fell 13 metres to the bottom
of the lift shaft. He suffered fractures to his ribs, two vertebrae, right elbow and three parts
of his pelvis.

When the remains of the platform were investigated after the accident they showed
evidence of serious rot and a lengthwise fracture about a metre long, which was present
before the collapse.

Investigation also revealed that Giant Construction periodically cleared its yard and
destroyed bad planks, but no individual was designated to carry out the task. The site
supervisor had viewed the platform after it had been constructed by a company employee,
but had not inspected it closely.

Giant Construction Limited was convicted and fined under section 16.

Duties to customers and clients (section 16(2))

A person who controls a place of work must take all practicable steps to ensure that customers
and clients are not harmed by hazards in or arising from the place of work.

Those who are owed the duty are people who:

* Have paid the person in control (either directly or indirectly) to be there or to carry out some
activity in the place; or

* Are buying or inspecting goods for sale and from the sale of which the person in control
would derive some gain or reward (either directly or indirectly).

In relation to properties, it includes such situations as:
* Shops and shopping malls;

* Fruit and vegetable stalls;

* Pick-your-own fruit and vegetables;

*  Where a property owner or occupier provides an activity (either as the principal business or a
secondary business) for which clients are charged. For example, a swimming pool or "tag-
war" game;

*  Where a property owner charges people to use part of the property. For example, farmstay
holidays or picnickers; or
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*  Where a property owner or occupier grants a concession (and receives payment from the
concessionaire) to another company or organisation that provides an activity on the property.

If the person who controls the place of work does not receive any financial benefit from the
visitor, then there is no duty under subsection 16(2). The only duty in such situations is the duty
to warn of known, significant, out-of-the-ordinary, work-created hazards, under section 16(3),
and discussed below.

What constitutes payment?

The payment for the purposes of subsection 16(2) (a) does not have to be monetary — it could
be in goods or services. Nor must it involve financial benefit to the person owing the duty — it
may be a reimbursement of expenses that would not have been incurred if the visit had not taken
place.

The benefit to a person who controls a place of work may be indirect. For example, the
proprietor of a shopping centre may not receive any payments directly from shoppers, but benefit
from their patronage through rents. The section 16(2) duty applies.

Donations, gifts and koha

Broadly, when there is an invitation to make a "donation" the offering should be considered
payment — although this may differ in the circumstances. A "gift" is not considered payment,
but would generally need to be unsolicited or unrequested. It may be difficult to separate "gifts"
from payment, and each case needs to be considered on its merits. "Koha" needs to be considered
in this light, and when it is unsolicited it should be considered as a gift, i.e. not payment.

Consent

In all cases, for the full duty to be owed under subsection 16(2), the person must be on the
property with express or implied consent. If any person comes on to the property outside notified
hours, they may not be there with consent. Similarly, if a person comes on to the property for a
particular purpose, but goes somewhere not necessary for the purpose of the visit, there may be
no consent for them to be in that part of the property and consequently no duty under the Act.

Consent for the purposes of subsection (2) may be express or implied. This contrasts with
subsection (3) where only express consent is involved, see below.

The visit must be to a "place of work"

The duty does not apply where a place of work is also the home of the person who exercises
control over it.

A place is not a "place of work" unless work is being carried out there — whether at the time,
recently, or soon after.

If, for example, a property owner or occupier charges people to picnic or camp in a quiet spot,
the picnic or camp site itself may not be a place of work if work is not going on there.
Alternatively, the picnickers or campers may have to pass through a place of work to get access
to the site.
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Extent of the duty

If a person taking part in an activity (or buying or inspecting goods) on a property injures
themselves entirely through their own actions, then the person who controls the place is not
liable. The duty is limited to taking "all practicable steps" to prevent harm — see 1.5, All
practicable steps. If the person who controls the place could not reasonably have been expected
to do anything to prevent harm, then they are not liable if such harm occurs.

For example, if a visitor trips over a tree-root or stone, a property owner or occupier is unlikely
to be held responsible for the other person’s carelessness. Also, if the property owner or occupier
could not reasonably have been expected to know of a hazard, they cannot be held responsible
for any harm that occurs to any customer or client.

Property
In practical terms, the sorts of things that will be necessary to comply with subsection 16(2) are:

Consider the parts of the property where a customer or client is likely to need to go. If work
activities take place in those parts of the property, what hazards are created by that work?

Can the work be rescheduled to avoid contact? 1f not, make sure that customers or clients are
informed of the hazards and make sure that the work is carried out in a way that will minimise
the likelihood of harm to any customer or client.

Is there safe access (including bridges or other structures)? Place limits on times and places
where a customer or client may go, and make sure they are informed of these limits (for
example, by erecting signs or posting notices).

Consider what a customer or client would expect to find in a place of work of this kind. If there
are hazards that would not reasonably be expected, inform them of these hazards either directly
or place warning signs. For example, place weight limits on bridges.

Examples:

Every Thursday night the Diggers’ Arms Hotel offered karaoke entertainment in one of
its bars. The management engaged an operator with their own staging, lights and sound
equipment to carry out the entertainment.

The performance was staged in an area above a stairway leading down to a floor below.
One Thursday night a stage had been placed in front of a handrail protecting against falls
into the stairway. The added height of the stage had the effect of converting the handrail
from a barrier to a fulcrum.

The hazard went unnoticed throughout the evening, until it was the turn of the patron
Philip to perform. He put on a spirited performance, but in the course of it fell backwards,
tripped over the handrail and fell to the bottom of the stairs. He died of his injuries soon
after.

The Diggers’ Arms Hotel was convicted under section 16.
Marlene was stacking cartons on shelving above an aisle in the BestBuys Supermarket.

When she pushed in one carton a little hard, it caused boxes on the other side of the rack
to fall on Rolf, a customer walking along that aisle.

Rolf was knocked to the ground and, after he was picked up, was taken to hospital. There
he was x-rayed before being fitted with a neck-brace and discharged.

Investigation of the BestBuys premises showed that the rack in question did not have a
central barrier fitted to prevent goods from one side dislodging goods on the other, despite
OSH earlier advising the company of the hazard, and suggesting a top-of-rack barrier.

Bestbuys was convicted and fined under section 16.
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Curt was a polytechnic engineering student who was visiting and observing the work of an
engineering contractor, Grills’ Engineering Ltd. The firm was sub-contracting to a civil
engineering company which was in turn contracting to a power company to build a
spillway on a hydro dam.

Curt was watching the managing director of the company, Charles, installing a galvanised
web grating over a dam sump.

In a moment of absent-mindedness, Curt walked backward along the grating and fell
through a hole into a chamber below, breaking his neck in one place and his back in three
places.

When OSH investigated the accident it found that no contractor on site had any hazard
identification process in place, there was no evidence of suitable training or supervisory
measures take by any contractor in respect of active safety management, nor was there
any active control, co-ordination, or monitoring measures in place. An environmental
consultancy and a firm of architects had also been involved as agents for the power
company.

A manhole cover suitable for guarding the hole which caused the accident was available
on site and rudimentary precautions would have prevented the accident.

Grills Engineering Ltd was convicted under section 16.

Plant and equipment

A person who controls a place of work containing, or comprising plant or equipment should
ensure that it is fit for the purpose for which it is being used, is properly maintained, and that
adequate instruction is provided to the people who will be using it.

Warnings and/or signage should indicate safe working limits, and any particular hazards arising
out of the plant or equipment.

This applies to situations such as the provision of lifts or lifting equipment, access equipment,
heating, cooling, electrical or any other plant or equipment that may be present or used in a place
of work.

Sellers or suppliers of plant and equipment have specific duties under section 18A. [Refer to
section 4.4, below].

Alternative provisions

Subsections 16 (1) and (2) need to be read in conjunction with sections 15, 17, 18, 18A and 19 of
the Act.

There are also some express requirements in the Health and Safety in Employment Regulations
1995 — in particular, regulation 25, Excavations of hazardous depth, and regulation 59, Presence
of young persons.

Examples:

Anton was one of a group which had hired the Starlight Convention Centre Ltd and
were decorating it before a university ball.

Anton was using a one-person vertical lift to fit a strobe light when it toppled over. He fell 5
metres to the floor before the machine landed on top of him, causing multiple injuries from
which he died the next day.
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